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CUL”U
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

In the Matter of the Estate EQUITY NO. 2048

of EXHIBITS RE
DEPOSITION OF
MARION MAE

LOKELANI LINDSEY

BERNICE P. BISHOP,

Deceased.

et S e e e e

(EXH 76-116)

Taken on November 8 and 9, 1999.

CARNAZZO COURT REPORTING COMPANY, LTD. (808) 532-0222




.Note: Please bring this subpoena with you on the date specified.

AO 110 (Rev. 12/89) Subpoena to Testify Before Grand Jury 750 "

United States Bistrict @nur@ @ PY

DISTRICTOF  HAWAII

TO:
PIONEER SAVINGS & LOANS/FIRST HAWAIIAN BANK
Attn: Custodian of Records SUBPOENA TO TESTIFY; )
P.O. Box 1959 RAND :
Honolulu, HI 96805 BEFORE G JURY\

SUBPOENA FOR:
C>

D PERSON & DOCUMENT(S) OROBJECT(S)

YOU ARE HEREBY COMMANDED to appear and testify before the Grand Jury of the United States Dlstnct
Court at the place, date, and time specified below.

'-.._J '1

PLACE v ( 9 9 -I- ) ICOURTROOM
U.S. COURTHOUSE -
z Room C-323
3(3:()) ALAUtdL?A:A BLVD., ROOM C-320 ;DATE AND TitiE
HONOL ,HI 9 !
© 6850 ' Nov. 9/99

9:00 a.m.
YOU ARE ALSO COMMANDED to bring with you the following document(s) or object(s):*

THIS SUBPOENA CAN BE COMPLIED WITH BY EARLY DELIVERY TO, OR PICK-UP
OF MATERIALS AS AVAILABLE, BY IRS SPECIAL AGENT CHUCK BANFE OR HIS
REPRESENTATIVE. SEE ATTACHMENT FOR DESCRIPTION OF MATERIALS.

NOTE: ANY QUESTION ABOUT THIS SUBPOENA, PLEASE CALL IRS-CID SPECIAL
AGENT CHUCK BANFE AT TELEPHONE NUMBER (808) 539-2817.

THE GOVERNMENT WILL NOT BE RESPONSIBLE FOR ANY PARKING VIOLATIONS
WHICH YOU MAY RECEIVE.

Depusttion Exhubit
Dep.sition of

] Please see additional information on reverse '
Date ... _#‘gﬁg___- .

This subpoena shall remain in effect until you are granted leave to depart by the court or by an officer acting on
behalf of the court.

CLERK ‘ DATE

; 10/19/99
WALTER A..Y.H. CHINN i
(&v) DEPUTY CLERK 3
LA LESLIE E. OSBORNE fJR. , AUSA

U.S. Attorney's’ Off:.ce, Rm. 6100
TNAME WOBRESE RWEHONE NUMBERDF ASSISTANT U5, ATTORNEY
i 300 Ala Moana Blvd.

Honolulu, HI 96850
I Telephone: (808) 541-2850

This subpoena is issued on application
of the United States of America

(IRS) S/A Chuck Banfe
Tel. (808) 539-2817

This form was electronically produced by Eiite Federal Forms, Inc.
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999 BisSHOP STREET
23rD FLOOR
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96813
808-544-8300

Fax: 808-544-8399

Jan M. LY Awii
Jobn R. Aube
Michael C. Bird
Care M. K. Ching
Edrie M Ching
Brandon U Davidson
Peter L. Frug

Beth K. Fujimoro
Lester M. H. Goo
Lyle Y. Harade
Brian Y. Hiyane
Peter A. Horovisg
Dennis | Hwang
Diane F. Imamura
] Dowglas ing
Donna Y. Kanemaru
Brian A. Kang
James Kawashima
Curtis C. Kim
Patsy H. Kirio
Jobn T. Komeiji
Teri Y. Konds
Wray H. Kondo
Eric H Kunisaki
Jonmatban W Y. La
Pamela | Larson
Ronald Y. K. Leong
Michael A. Lerusso
Lani Narikiyo
Kevin H. Oda

Seth M. Ress
Edward B. Rogin

R. Scort Simon
Robert T. Takamatsu
Gregory Y.P. Tom
Toby M. Tonak:
Jeffrey N. Watanabe
Cyntbia Winegar
Randall Y. Yamamote

ASIA PACIFIC
CONSULTANTS:
George R. Ariyoshi
Dr. Victor Hao Li

PUBLIC & GOVERNMENT
AFFAIRS ADVISORS:
Millicent MY H. Kim

Lori Ann C. Lum

Susan M. Char

PRACTICE GROUPS:
Asia Pacific Consulting Group
Banking and Real Estate Group
Commeecial Litigation Group
Coustruetton Management &

Professional Design Group
Corpacate. Commercral &

Finanee Croup
Governmert tr

Regulatory Affairs Group
lusurance Defense

Litigation Group
Labor, Emplovment tr

Employee Benefits Group
Land Use &

Environmental Group
Legeslative Affarrs Group
Non-Profits (roup
Publie Affairs Group
P'ublie Finanee and

Project Financiug Geoup

WATANABE, ING & KAWASHIMA

A partnership of law corporations

November 5, 1999

VIA TELECOPIER (Original by mail)

Joseph A. Wolsztyniak, Esq.
345 Queen St., Second Floor
Honolulu, Hawaii 96813

Re: Probate No. 2048: Petition for Permanent
Removal of Henry Peters, Richard S.H.
Wong, and Lokelani Lindsey

Dear Mr. Wolsztyniak:

At about 2:00 p.m. this afternoon, you left a
voice mail message indicating that Mrs. Lindsey would
not be appearing at her scheduled deposition because
you learned today that her bank records were subpoenaed
by the FBI. I left telephone messages for both you and
David Gierlach to call me but have not heard from
either of you, thus necessitating this letter.

We do not believe this allows you to
circumvent the court rules and the discovery order in
this case by not appearing. We therefore insist that
Mrs. Lindsey and you appear at the deposition scheduled
for Monday, November 8, 1999.

The Discovery Master has already ruled on
issues regarding parties refusing to testify on the
grounds that it may incriminate them.

Depusitiun Ex nNo ‘ z
Depusition of <t
Date ... l:&__ -



Joseph A. Wolsztyniak, Esqg.
November 5, 1999
Page 2

Any claim that Mrs. Lindsey may have regarding
self-incrimination has already been litigated and Mr.
Matsui’s order is the law of the case. Furthermore, the
Discovery Master has ruled that the privilege may not be
asserted in a “blanket fashion”. We note that copies of
this order were duly served upon you.

Accordingly, we anticipate your good faith
cooperation and adherence to the law of the case. 1In
addition, you have not sought a protective order and thus we
expect that Mrs. Lindsey and you will appear at her
deposition. We expect to proceed with Mrs. Lindsey’s
deposition as scheduled for Monday, November 8, 1999.

By copy of this letter to the Discovery Master, we
are requesting a hearing on Monday afternoon to address any

unresolved issues.

Very truly yours,
I .
M%W
J. DOUGLAS ING

for
WATANABE, ING & KAWASHIMA

JDI :dk

cc: Melvyn M. Miyagi, Esqg.
Emmett B. Lewis, Esqg.
Hugh Jones, Esqg.
Crystal K. Rose, Esqg.
Renee Yuen, Esqg.
Colleen I. Wong, Esqg.
Wayne Sakai, Esqg.
Glenn Sato, Esqg.
Melvin Y. Agena, Esqg.
.Clyde Matsui, Esqg.
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MEMORANDUM

TO: Trustee Richard Wong
Trustee Oswald Stender
Trustee Lokelani Lindsey
Trustee Henry Peters
Trustee Gerard Jervis

FROM: John Waihee

RE: Analysis of The Impact of the Wall Street Journal
Article . :

DATE: April 27, 1985

Organ1zat10nﬁ an annual two day continuing legal education
program presented at Georgetown Law Center in Washington DC. The

selected faculty for the program includes Treasury and IRS

VLDCO1-35267.1

P

Depushun Exiubit No, .
Dep . sitiop r x
Date Tqr

P0O1610



officials, counsel to Congressional committees as well as

distinguished exempt organization practitioners.

The first speaker was Michael Superata, Esq., counsel to the
House Subcommittee on Oversight of the House Committee on Ways

and Means. The title of his presentation was "Tax Policy and

Exempt Organizations: A View From the Hill". MOst of*h15'74

presentation addressed legislation consxdered urin]?the h03rd

Congress regarding the imposition of inte e"ate sanctlo”

against public charities (such provisions are sim;lar

" provisions could be relntroduced during the 104th Congress.

In the caurae'ot”his eniation, he also mentioned that he

had read a w;ll strect qurnal article regarding the Bishop

Estato and5commentnd on his gsurprise in learning that the

'truatees :fthe nstatc received over $900,000 in compensation.

Although he clearly stated that he did not know the

cxrcumstances, the mention of the Bishop Estate article at the

partlcular point in his presentation highlighted his concerns.

VLOC01-35247.1

P0O161(

k.



The second speaker was Catherine Livingston, Esq., Attorney-
Advisor.- U.S. Treasury Dept. Office of Tax Policy. During her
presentation on current matters before the IRS and Treasury, she
noted that some guidance would be forthcoming on the Section 4941

self-dealing rules applicable to private foundatlons.; One of the

attendees asked whether the guidance on self- deallng would;ﬁ

include any clarification of the Treasury and Ias pcsi

pepartment. Additionally,

d Means Committee, Senate Finance

Comnlttee und the House and ‘Senate Banking Committees should be

B

1 believevthat if a dialogue is initiated with these

&

aqenciesfand Congressional Comnittees, we will minimize the

considered

potential tor?cohflict and the possible mischaracterization of

the facts whxch may concern these entities by the Wall Street
Journal, CNN or the Honolulu Advertiser reports. Without the
initiation of a dialogue, the Estate’s ability to provide both

context and accuracy to the issues raised by the media will be

VLDCO1-35267.1

P01611(

L4



diminished. Our concern is that KSBE will again be in the
position of reacting to inquiries, only this time the inquiries

will be from a much more serious source than the media.

This advice is not offered by way of attempting to‘supplant
the ongoing relationship that the Estate has with uark KcConaghy.

Although I have not talked with Mark, I believe that he ”ill make

the same suggestions. It is important, however that these

decisions be made quickly so that the Esta;

Finally, Lawrence sent along the attachedJartlcle which

appeared in the Aprll 1995 edition of The:£xempt Organization Tax

Review, and was handed out at ;oday'saceorgetown program. It

contains a brxef analyszs of' ”pfiﬁéfe letter ruling (LTR

9505020) which the author wa; able ‘to conclude was issued to the

Bishop Estate.i The author 'is concerned with the IRS failure to
tax the real estate transactxons described in the ruling. A copy

of the ana1y81s is attached for your reference.

EfIééﬁeilet me know if you wish to discuss any of these
matters further. 1 am prepared to work with you in any way that

may be helpful to dealing with these developments.

vLDCOt-35267.1

P0O1611



MEMORANDUM

TO: Dennis Dwyer

FROM: Lawrence Coopeg;sz

RE: CLE Program/Representing and Managing Tax-Exempt
Organizations

DATE: April 27, 1995

Today I attended the first part of "Represanting and e
Managing Tax-Exempt Organization, an annual two iday conti ing:
legal education program presented at Georgetown'Law: Center,. '
selected faculty for the program includes:Treasury and IRS
officials, counsel to Congressional committees: as well as
distinquished exempt organization practition .

The first speaker was Michael .su sq., counsel to the
House Subcommittee on Oversight, ‘Committee: on Ways and Means.
The title of his presentation:was: "Tax Policy. and Exempt
Organizations: A View From the Hill". ‘Most:of.his presentation
addressed legislation considered during the!103rd Congraess
regarding the imposition of intermediate sanctions against public
charities (such provisions are:similar'ito present law sanctions
imposed on private foundations). - Pursuant to the proposed
legislation, sanctions would be imposed: in cases of excessive
salaries and benefitsipald: to certain:disqualified persons with
respect to a public charity. :He noted that these provisions
could be reintroduced iduring the 104th Congress.

In the course of his presentation, he also mentioned that he
had read a Wall Street Journal article regarding the Bishop
Estate ahd coxmented on .him surprise in learning that the
trustees of the Estate received over $900,000 in compensation.
_Although hei)clearly stated that he did not know the
‘circumstances, the mention of the Bishop Estate article at the
particular:point in his presentation highlighted his concerns.

“‘The s nd ‘speaker was Catherine Livingston, Esg., Attorney-
Advisor.-U,S. Treasury Dept. Office of Tax Policy. During her
presentation on current matters before the IRS and Treasury, she
noted that some quidance would be forthcoming on the Section 4941
self-dealing rules applicable to private foundations. One of the
attendees asked whether the guidance on self-dealing would
include any clarification of the Treasury and IRS poistions on

VLDCO01~35394.1

P0O16112

o



-2 -

reasonable compensation. She responded that the attendee w~ould
have to review the guidance once it was released.

I also note that the April 1995 edition of The Exempt
Oorganization Tax Review, which was handed out at the progran,
contains a brief analysis of a private letter ruling (LTR
9505020) which the author was able to conclude was issued to the
Bishop Estate. The author seems to be a bit concerned with the
IRS failure to tax the real estate transactions described in the
ruling. A copy of the analysis is attached for your reference.

VLDC01-35394.1

P016113
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DATE SUBJECT CLASSIFICATION
8/5/97 Portlock Beach Survey Project - Proposal to Amend Contract with Routine
Park Engineering
8/12/97 Education Plan 1996-2005 Routine
8/12/97 Kaupulehu Makai Venture - Update of Fee Sales Activity
8/12/97 KSBE Annual Extemal Audit - Proposal for Policy & Auditor
Selection

8/12/97
8/12/97
8/12/97 .
Suite No. 220
8/12/97 Dr. Isaac J. Kasopua, Jr.,, O.D.;
Proposal for Issuance of a N
8/12/97
8/12/97
8/12/97
Blshop‘“Dece
“t‘ 4 !‘fmtrallo i
8/12/97 ;

8/14/

filt

8/14/97

my Wong - Proposal for Arbitration of Commercial Ground
ent

8/14/97 Keauhou Resort - Alii Drive - Proposal for Electrical Transformer
Lease of Easement

8/14/97 Isamu Kaneshige dba State Farm Insurance Co. - Proposal to
Amend the Terms and Conditions of the New Lease for Suite No.
308

8/14/97 Year 2000 Evaluation - KSBE - Proposal for Funds to Perform a

Preliminary Analysis of the Extent and Impact of the Year 2000
Problem at KSBE
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INTRODUCTION

At the request of the trustees, this presentation will review some of the
fundamental fiduciary standards involved with the management of trust
assets. These standards have been capsulized in various phrases such as
the "prudent man rule” and the "prudent investor rule” which demonstrate the
evolution of these fiduciary standards. Professor Edward Halbach has been
the leading propohent in redefining the prudent investor rule for trustees,

particularly in connection with the current financial and investment

environment.

The management by the trustees of trust assets is governed by various

. authorities which must be viewed in their totality: - As such, this presentation
' !

is divided into the following sections:

1. Excerpts from the Will and Codicils of Bemice Pauahi Bishop;

M29236
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Statutory provisions under Hawaii law regarding the governance of

trust assets; :

3. Principles involving the "prudent man rule;" and
4. Principles and rules involving the “prudent investor rule.”

In essence, in the selection of investments with due prudence, trus.tees must
examine and weigh numerous factors about the asset and the trust
circumstances with care and skill and with an eye toward an overall level of
caution and Aanservatis:.'m appropriate to the trust at the time. of the-
investment. Among the characteristics a trustee should consider in

_examining a potential investment are the following:

1.  Expectations conceming the investment's total retumn and alsé the
amount and regularity of the income of that return whenever the
beneficial interest or purposes supported by the trust are affected by

distinctions between trust accounting income and principal;

2 M2923Y
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The degree and nature of risks associated with the investment and the

- .

diversification needs of the portfolio as a whole;

3. The marketability of the investment, and a relation between its liquidity,

timing and certainty of the trusts cash flow or distribution

requirements;

4. Transaction costs (including tax costs) and special skills associated

with the acquisition, holding, management, and later disposition of the

particular -investment; ‘and

5.  Any special characteristics of the investment that affect its risk-reward
-tradeofts and effective return.
'7
Against this backdrop of fiduciary investment standards, the Ten-Year
Projection (July 15, 1993) report prepared by the Asset Management Group

provides an excellent vehicle to evaluate (1) trust fund fiscal demands,

3 29238
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including operating and capital expenses; (2) total returns in terms of capital
gains and income; and (3) asset allocation and diversification of investment

re

portfolio to meet such countervailing demands.

4 Mé9239

MNADQD72 T



R Akl g g,
P SR

M29240

MN2Q24an




sl

EXCERPTS FROM THE WILL
AND CODICILS OF BERNICE PAUAHI BISHOP

-

| direct my trustees to expend such amount as they may deem best, n.ot to

< R

exceed however one-half of the fund which may come into their hands, in
the purchase of suitable premises, the erection of school buildings, and in
furnishing the same with the necessary and appropriate fixtures fumiture and

apparatus, | direct my trustees to invest the remainder_of my estate in such

manner as they may think best, and to expend the annual _income in the

maintenance of said schools; meaning thereby the salaries of the teachers,

the repairing buildings and other incidental expenses; and to devote a

portion of each years income to the support and education of orphans, and
others in indiggnt circumstances, giving the preference to Hawaiians of pure
or part aboriginal' blood; the proportion in which said annual income-is to be
divided among thé various objects'above mentioned t‘o be determined sdlely
by my said trustees they to have ful discretion. :

[Will of Bernice Pauahi Bishop
(October 31, 1883) in Wills and
Deeds of Trust (3d Ed. 1957)
at 18]

T M29241
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| desire my trustees to provide first and chiefly a good education in the
common English branches, and aiso instruction in morals and in such qseful
knowledge as may tend to make good and industrious men and women; and
[ desire instruction in the higher branches to be subsidiary to the foregoing

objects. For the purposes aforesaid | grant unto my said trustees full power

to lease or sell any portion of my real estate, and to reinvest the proceeds

and the balance of my estate in real estate, or in such other manner as to

my said trustees may seem best.

[Will of Bernice Pauahi Bishop
(October 31, 1883) in Wills and
Deeds of Trust (3d Ed. 1857)
at 18] , .

? M29242
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| give unto the trustees named in my will the most ample power to sell and

dispose of any lands or other portion of my estate, and to exchange lands

and otherwise dispose of the same; and to purchase lahd, and to take

jeases of land whenever they think it expedient, and generally to make such

investments as they consider best . . .

[Codicil No. 1 to the Last Will

and Testament of Bemice Pauahi
Bishop (October 4, "1884) in
Wills and Deeds of Trust (3d Ed.
1957) at 24] |

o M29243
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h | further direct that my said trustees shall not sell any real estate, cattle

ranches, or other property, but to continue and manage the same, unless in

their opinion a sale may be necessary for the establishment Br maintenance

of said schools, or for the best interest of my estate.

[Codicil No. 1 to the Last Will
and Testament of Bemice Pauahi
Bishop (October 4, 1884) in
Wills and Deeds of Trust (3d Ed.
1957) at 24]

4 M29244
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EXCERPTS FROM HAWAII REVISED STATUTES (H.R.S))

Powers of trustee conferred by trust or by law.
(@) The trustee has all powers conferred upon the trustee by this chapter

unless limited in the trust instrument and except as is otherwise

provided by faw.

(b) An instrument which is not a trust under this chapter may incorporate

any part of this chapter by reference.

(H.R.S. 554A-2)

M29246-
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Trustee's standard of care and performance.

Except as otherwise provided by the terms of the trust, the trustee_shall
observe the standards in dealing with the trust assets t‘hét yvduld be
observed by a prudent man dealing with the property of another, and if the
trustee has special skills or is named trustee on the basis of representations

of special skills or expertise, the trustee is under a duty to use those skills.

(H.R.S. 560:7-302)

2 | - M29247
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QUTLINE OF PRUDENT MAN RULE .

The foundation of trust investment law in the first and second Restatements

has been the so-called “prudent man rule" of Harvard College v. Amory, 9

Pick. (26 Mass.) 446, 461 (1830). The opinion admonishes trustees “to
observe how men of prudence, discretion and intelligence ‘manage their own
affairs, not in regard to speculation, but in regard to the pefmanent
disposition of their funds, considering the probable income, as well as thek
probable safety of the capital to be invested." Thus, the rule of the
Restatement, Second, of Trusts § 227 (1959) directs trustees "to make such
investments and only such investments as a prudent man would make of his
own property having in view the preservation of the estate and the amount
of regularity of the income to be derived.” In generally similar language,
influenced by the original Restatement, the prudent man rule has bden

adopted by decision or legislation in most American jurisdictions.

1 M29249
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QUTLINE OF PRUDENT INVESTOR RULE

General Standard of Prudent Investment:

The trustee is under a duty to the beneficiaries to invest and manage
the funds of the trust as a prudent investor would, in light of the
purposes, terms, distribution requirements and other circumstances of

the trust.

a.  This standard requires the exercise of reasonable care, skill and
caution, and is to be applied to investments not in isolation but
in the context of the trust portfolio and as a part of an overall
investment strategy, which should incorporate risk and r;etum
objectives reasonably suitable to the trust. '

b. ~ In making and implementing investment decisions, the trustee
has a duty to diversify the investments of the trust unless, under
the circumstances, it is prudent not to do so.

. - M29251
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In addition, the trustee must: A

conform to fundamental fiduciary duties of loyalty and

impartiality;

act with prudence in deciding whether and how to delegate

authority to others; and

incur only costs that are reasonable in amount and

- appropriate to the investment responsibilities of the

trusteeship.

2 M29252
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2. Guidelines Regarding the General Standard of Prudent Investment are

as follows: .

a. General Requirements of Care and Skill.

i. The duty of care requires the trustee to exercise
reasonable effort and diligence in making and monitoring
investments for the trust, with attention to tﬁe trust's
objectives. The trustee has a related duty of care in
keeping informed of rights and opportunities associated

with those investments.

i.  The trustee must give reasonably careful consideration to
‘both the formulation and -the implementation of an
appropriate investment strategy, with investments tb be
selected and reviewed in a manner reasonably appropriate

to that strategy.

3 ‘M29253
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ii. The duty to exercise both care and skill in investment
management may require knowledge and experience
greater than that of an individual of ordir;éry intelfigence,
depending on the investment strategy to be employed.
This does not prevent an ordinarily intelligent person from
serving as a trustee. [n that role, however, such a person
may have to take reasonable steps to obtain sufficient
competent advice, guidance and assistance in order to

formulate and implement a prudent investment strategy for

the particular trust.

b. General Requirement of Caution.

i. = In addition to the duty to use care and skill, the trustee
must exercise the caution of a prudent investor maraging
similar funds for similar purposes. In the absence of

contrary provisions in the terms of the trust, this

4 M29254
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requirement of caution requires the trustee to invest with
a view both to safety of the capital and to securing a

-

reasonabie return.

"Safety" of capital includes not only the objective of
protecting the trust property from the risk of loss of nominal
value but, ordinarily, also a goal of preserving its real value
- that is, seeking to avoid or reduce loss of- the trust

estate's purchasing power as a result of inflation.

Reasonable “retumn" refers to total return, including capital

appreciation and gain as well as trust accounting income.

. In balancing- the retum objectives between flow of income

and growth of.principal, the emphasis depends not only on .

the purposes and distribution requirements of the truét but
also on its other circumstances and specific terms, such as

the beneficiaries' tax positions and whether the trustee has

power to invade principal.

5 M29255
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All investments, even the nominally excepted short-term
U.S. Treasury securities, and all investment strategies
involve some risk in the comprehensive sense of p_;Jssible
loss of real, inflation adjusted value. Thereforé. the duty

of caution does not call for avoidance of risk by trustees

but for their prudent management of risk.

(1) Normally, in investing the funds of a "trust, the
trustee’s strategy must make preservation of the trust
estate (including its purchasing power) a significant
consideration. In most trust situations, the amount
and stability of income (again, normally including its
purchasing power) must also be given serious
consideration.

!

(2) The general emphasis in the typical trustee's asset
management program is on long-term investment.
Changes in a company's circﬁmstances, adaptation |

to trust and capital market developments, fine-tuning

6 L
M29256
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(4)

and the like may, of course, justify the selling and

buying of properties as an aspect of a prudent plan

of asset allocation and diversification.

Although a general requirement of conservatism in
investing is normally inferred from the duty to use
caution, the degree of conservatism required and
thus the degree of risk permitted for a mw trust
is ultimately a matter for interpretation and judgment.
This requires that a trustee make reasonable efforts
to ascertain the purposes of the trust and to
understand the types of investments suitable to
those pu@ses in light of all the relevant

circumstances. -

The objective of prudent risk management imposes
on the trustee a duty to diversify trust investments
unless, under the circumstances, the'objectives of

both prudent risk management and impartiality can

7 M29257
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be satisfied without doing so, or unless special
considerations make it prudent not to diversify in the

-

particular trust situation.

In administering the trust's investment activities, the
trustee has power, and may sometimes have a duty,
to delegate such functions and in such manner as a
prudent investor would delegate under the
circumstances. The trustee is not requiréd
personally to perform all aspects of the investment
function. The trustee must not, however, abdicate

the responsibilties of the office and must not

~ delegate . unreasonably. Prudent behavior in' this

matter, as-in other aspects of prudent investment
management, cannot be reduced to a 'sﬁnple.

objective formula.

: M29258
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vi.

Many factors affect the nature and extent of prudent and

therefore permissible delegation. These factors include:

(1) the amount of discretion involved;

(2) the wvalue and character of the property
involved,;

(3) whether the property is principal or income;

(4) the proximity or remoteness of the subject
matter of the trust; and

(5) the character of the act: does it involve professiodal
skill or facilities possessed or not possessed by the
trustee himself. (As you know, a trustee is required

to use all of his professional skills in fulfilling his

responsibility to the trust).

The trustee'’s authority to delegate is not confined to acts
that might reasonably be described as “ministerial.” Nor is
delegation precluded because the act in question calls for

the exercise of considerable judgment or discretion.

} M29259
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3.

investment Provisions of Statute or Trust:

a. In investing the funds of the trust, the trustee (aj has a duty to
the beneficiaries to conform to any applicable statutory
provisions goveming investment by trustees; and (b) has the
powers expressly or impliedly granted by the terms of the trust
and, has a duty to the beneficiaries to conform to the terms of

the trust directing or restricting investments by the trustee.

Duty With Respect to Delegation:

A trustee has a duty personally to perform the responsibilities of the

trusteeship except as a prudent person might delegate those

responsibilities to dthers. In deciding -whether, to whom and in what -

manner to delegate fiduciary authority in the administration of aytrust,
and thereafter in supervising agents, the trustee is under a duty to the
beneficiaries to exercise fiduciary discretion and to act as a prudent

person would act in similar circumstances.

10 L
M29260
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The Duties of the Charitable Trustee:

The duties of the trustee of a charitable trust are similar to the duties

a .

of the trustee of a private trust.

Investments of Charitable Trusts:

In making decisions and taking actions with respect to the investment
of trust funds, the trustee of a charitable trust is under a duty similar

to that of the trustee of a private trust.

11 ' ~
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1992 HAWAII REVISED STATUTES SUPPLEMENT

CHAPTER 554A
UNIFORM TRUSTEES' POWERS ACT
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UNIFORM TRUSTEES' POWERS ACT 5$51D-7

most receat nominatioa ia a durable power of attorney except for good cause of
disqualification. [L 1989, ¢ 270, pt of §1] L -

(§S51D4] Power of attorney not revoked until notice. (a) The death of 2
pdndpalwhohasmadawﬁmpowao(anomcy.dmblcorochawisc,dom
wmo&aummmcqquwmcw-maowm who,
mmmgc«ummauwmmgmwmmmc
powa.Anyacﬁonsouhm,unlusothawiscinvaﬁdormenfmblc.binds
suoccessors in interest of the principal.

®) mwﬂhyorbcnpadtyofa;xincipalwbohasprcvimslyexcwwda
wﬁncnpowuofanmncydmisnmadumblcpowdoanmmvokcoruminambc
ageocyaswd:caﬂancyinﬁaorahctpasm.who.widnxmnlknowledgcoﬂbc

[§551D-5) Prool of continuance of darable and other powers.  As 0 acts
mdambuhgood&ﬁhmﬁmmmammmafﬁmwwmcaﬂnmeﬂn-
&amdagpowofmcy,dmableoro(herﬁsc.mﬁngdmmcmuncy-hw
didootbavcu(bc&ncofmdsco((bcpowmﬂbowbdgco(duumhnﬁm
ofthcpowu'bytcvoaﬂonoro(dnpdndmrsdwh.iﬁabﬂiq.orinmpadtyis
ooodudwprootoﬂbcmvoaﬁouornomaminaﬁouo(mepowuadmﬁmc.ﬂ
d:ccxa‘dscof(bcpowo(ﬂﬂncquuﬁmmﬁoamdddimyo(my
mmam&.ummmmr«msm
mcadablc.nissecﬁondoanotdfcamypmdsioainapowcrofmuncyforirs
taminaﬁmby@upimﬁmo(ﬁmcorocanmofmcmommmcxm
mﬁonorachangchdnprindpafsmpadty.ﬂ.l%.cﬂ&p(ofﬂ]

(§S51D-6]  Uniformity of application and coastruction. This chapter shall
bcappﬁcdmdomsmwdmcﬁ'mcisgcnaalpwposcmmkcunifom(bclaw
withmpoammcmbjcadmischaptaammgmmaingkml989.c270.
ptof §1] : . . .

“Chapter™ subtitred for “Act™. ;

($551D-7] Short tile. This chapter may be cited as the Uniform Durable
Power of Atorney Act. (L 1989, ¢ 270, ptof §1}

Revisieq Note

[CHAPTER $54A]
UNIFORM TRUSTEES' POWERS ACT
Sscnion
554A-5 POWER OF COURT TO PERAIT DEVIATION OR TO APPROVE TRANSACTIONS INVOLYING

OF OTEREST
S54A-8  APPUCATION OF CHAPTER

_ M2926.4 19
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SRS CUARDIANS AND TRUSTEES

§5S4A-S Power of court to permit deviation or to approve transactions
involving conflict of interest.  **¢

(b) If the duty of the trustee and the trustee’s individual interest oc the
tustec’s interest as trustee of another trust, condlict in the exercise of a trust power,
the power may be exercised only by court authorization (except as provided in
secion 554A-3(cK1). (5). (17), and (23)) upon petition of the trustee. Under this
section, persoaal profit or advantage 0 an affiliaed or subsidiary y of
associatioa is persoanal profit W any corpocate trustee. (am L 1987, ¢ 283, §Sl]

Revidan Note
Ouly the subsection amceded i compiled ia this Supplemcat.

§554A-8 Application of chapter. Exccpt as specifically provided in the
trust, the provisions of this chapter apply to any trust with a situs in Hawaii, whenever
esuablished. (L 1985, ¢ 61, ptof §1; am L 1990, ¢ 64, §1]

[CHAPTER 554B]
UNIFORM CUSTODIAL TRUST ACT

SecnoN
$54B-1 Deroarnoss
554B-2 CusTOOIAL TRUST; GENERAL
554B-3 CUSTOOIAL TRUSTEE FOR FUTURE PAYMENT O TRANSFER
554B-4 FORM AND EFFECT OF RECEIPT AND ACCEPTANCY BY CUSTOOIAL TRUSTEE, RURISDICTION
554B-5 TRANSPER TO CUSTOOLAL TRUSTEE BY ADUCIARY OR OBLIGOR, FACILITY OF PAYMENT
554B-6 MULTIPLE BENEMCIARIES, SEPARATE CUSTODIAL TRUSTS, SURVIVORSHIP
554B-7 GEXERAL MAMAGEENT DUTIES OF CUSTOAL TRUSTEE
554B-8 GENERAL POWERS OF CLSTOO(AL TRUSTEE
S54B-9 UsE OF QUSTOOIAL TRUST PROPEXTY
554B-10 DETERMINATION OF SNCAPACITY, PROCEEDXNG AND EFFECT
$54B-11 PXDOmIoN OF THIRD PEXION FROM LIARIUTY

$54B-12 LIABSLITY TO THIRD PERSONS
554B-13 DuCLINATION, RESIGNATION, INCAPACTTY, DEATH, OR REMOV AL OF QUSTODAL TRUSTEE

DESIGNATION OF SUCCESIOR CUSTOOLAL TRUSTEE

554B-14 EXPOIGEs, COMPENSATION, AND BOND OF CUSTOOXAL TRUSTEE
S554B-15 REPORTING AMD ACCOUNTING 8Y CUSTOOAL TRUSTEE, DETERMINATION OF LIABEITY OF

CUSTOOWAL TRUSTEE
554B-16 LAGTATIONS OF ACTION AGAINST CUSTOOLAL TRUSTEE

$54B-17 TERMNATION AND DISTRIBUTION
554B-18 IMPUBENTATION, METHOODS, AND FORMS FOR CREATING CUSTOD(AL TRUSTS

§54B-19 AreucARtELAW
554B-20 Urarorsdry OF APPUCATION AND CORSTRUCTION

554B-21 SuoeT TIILE
) -§54B-22 Severamwnry

[§554B-1] Definitions. As uscd in this chapter:

**Adult’’ means an individual who bas attained the age of eightoen years.

**Beneficiary'* means an individual foc whom property has beea delivered 0 2
cuswodial trustee for the individual’s use and beacfit under this chapter,

*‘Count"* means the circuit court of the State.

*‘Custodial trustee” means a person designated as trustee of a custodial trust
under this chapter and includes a substitute oc sucoessor custodial trustee.

*‘Custodial trust property™ means an interest in property transferred to 2
custodial trustee under this chapter and the income from and proceeds of that interest.

120
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HAWAII REVISED STATUTES

CHAPTER 554A
UNIFORM TRUSTEES' POWERS ACT
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SS4A-1 GUARDIANS AND TRUSTEES

[CHAPTER 554A]
UNIFORM TRUSTEES' POWERS ACT

SecTion
SS4A.1 DEFRNITIONS
$54A.2 POWERS OF TRUSTEE CONFERRED BY TRUST OR BY LAW
$54A.3 POWERS OF TRUSTEES CONFEMRRED BY THIS CHAPTER

5S4A 4 TRUSTEES'S OFFICE NOT TRANSFERASLE
SS4A.5 POWER OF COURT TO PERMIT DEVIATION OR TO APPROVE TRANSACTIONS
INVOLVING CONFUICT OF INTEREST

SS4A6 POWERS EXERCISABLE BY JOINT TRUSTEES; LIABILITY

$S4A.7 THIRD PERSONS PROTECTED IN DEALING WITH TRUSTEE

SS4A8 APPLICATION OF CHAPTER

554A.9 UNIFORMITY OF (NTERPRETATION
$54A.10 SHOKRT TITLE
SS4A.11 SEVERABILITY

[§554A-1] Definitions. As used in this chapter:

“Prudent person™ means a trustec whose exercise of trust powcxsts
rwoubkmdeqmubkmucwofthcmtm:tsofmoomcocpnnapal
bcucﬁams.orboth.andmucwofthcmmncrmwhzchpcrsonsofordmxry
prudence, diligence, discretion, and judgment would act in the management of
their own affairs

“Trust” means an express trust created by a trust instrument including a
will, whereby a trustee has the duty to administer a trust asset for the benefit of a
named or otherwise described income or principal beneficiary, or both. *“Trust™
does not include a resulting or constructive trust, a business trust which provides
for certificates to be issued to the beneficiary, an investment trust, a voting trust,
a security instrument, a trust created by the judgment or decrec of a court, a
hqmdauonmst.oramforthcpnmuypu:poscofpaymgdmdmds.mtm
interest coupons, salaries, wages, peusions or profits, or employec benefits of any
kind, an instrument whereina person is nominee or escrowee for another, a trust
created in deposits in any financial institution, or any other trust the nature of
which does not admit of general trust administration.

“Trustec” means an original, added, or successor trustee. {L 1985, ¢ 61, pt

of §1]

[§554A-2] Powers of trustee conferred by trust or by law. (a) The
trustee has all powers conferred upoa the trustee by this chapter unless limited
in the trust instrument and except as is otherwise provided by law.

(b) An instrument which is not a trust under this chapter may
incorporate any part of this chapter by reference. [L 1985, ¢ 61, pt of §1]

{§554A-3] Powers of trustees conferred by this chapter. (a) From time
of creation of the trust until final distribution of the assets of the trust, a trustee
has the power to perform, without court authorization, every act which 2
prudent person would perform for the purposes of the trust tncludmg but not
limited to the powers specified in subsection (c).

() In the exercise of the trustec’s powers including the powers granted
bythischapter.amxswchasadntytow(withducmgnrdtothctmstec's

' obhpuon as a fiduciary, including a duty not to exercise any power under this

clnpter in such & way as to deprive the trust of an otherwise available tax

exemption, deduction, or credit for tax purposcs or deprive a donor of a trust

asset of a tax exemption, deduction, or credit or operate to impose a tax upon a
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TRUSTEES' POWERS 55443

portion of the trust. =Tax™ includes, but

is not limited to, any federal, state, or local income, gift, estate, of inheritance

tax.

©
1)

@
3)

O

)
©

®)

®

(10)

an

az

(13)
149

15

(16
an

A trustce has the power, subject to subsections (a) and (b):

To collect, hold, and retain trust assets reccived from a trustor untile
in the judgment of the trustee, disposition of the assets should be
made;

To receive additions to the assets of the trust;

To continue or participate in the opcration of any business or other
enterprise, and to effect incorporation, dissolution, or other change in
the form of the organization of the business or caterprise;

To invest and reinvest trust assets in accordance with the provisions
of the trust or as provided by law;

To deposit trust funds in & bank;

To acquire or dispose of an asset, for cash or on credit, at public or
private sak; and to manage, develop, improve, exchange, partition,
changethceharmaaf.orab-ndonauustmctormyinter&
therein; and to encumber, MOCGage, Of pledge
withinotcxtcudingbgyoodtbcwm'o(d;cminconnecdonwixh
the exercise of any power vested in the trustes ’
Tomakcordimryorcxxnotdinlrympdnordtazdonsinbuildings
orothamauxa.wdanolishmyimpmmcﬁts. to raze existing
or erect new party walls or buildings;
Tombdivide.dcvdop.ordcdia;chndtopublicusc;pttomakeor
obninthznuﬁonofphumdadjnstboundmatoadjmx
diﬂ'amoainvduaﬁononachmgeorparﬁdonbygivingot
receiving cousideration; or to dedicate casements to public use
without consideration;
Tocnta’fo:anypuxposcinﬂ»nlascasl&or«lamcwith ot
withmnopﬁontopmthascormcwforatamwithinorcnmding
beyond the term of the trust;
To'cntcrintoalascorunnganentforexplonﬁonmdmovalof
minaalsorothauturdmanccsorcntaintoapooﬁngor

- by general oc limited proxy;
Topayaﬂs.mts.mdmyothcxm&argubkbrmﬁng
against or on account of securitics;

To sell or exercise stock subscription oc coaversioa rights; to consent,
diredlyorthmughaeommiﬁccaothdagm&tothcmomnindon,
consolidation, merger, dissolution, or liquidation of a corporation or

" other business eaterprise;

Toholdasowﬁtyintbcmmeofnnominecorinotha‘formwithoux
disdosurcofthemxst.sothntide(othesewritymaygassl?y

ddimy.butthemsweisﬁlblefotmyactofthcnommecm Lo

coanection with the stock so held;
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554A-3 GUARDIANS AND TRUSTEES

because of the holding or ownership of any trust assets. for which
advances with any interest the trustee has a lien on the trust assets as
against the beneficiary;

(18) To pay or contest any claim; to scttle a claim by or agamst the trust
by compromise, arbitration, or otherwise; and to release, in whole or
in part, any claim belonging to the trust to the extent that the claim is
uncollectibie;

(19) To pay taxes, asscssments, compensation of the trusiee, and other
expenses incurred in the collection, care, administration, and protec-
tion of the trust;

(20) To allocate items of income or expense to either trust income or
principal, as provided by chapter 557, The Revised Uniform
Pnnapa.l and Income Act, including creation of reserves out of
income for depreciation, obsolescence, or amortization, or for
depletion in mineral or timber properties;

(21) To pay any sum distributable to a beneficiary under legal disability,
without lLiability to the trustee, by paying the sum to the beneficiacy
orbypaymgthcsumforthcuscofthcbcncﬁmxyqthatoalcga]
representative appointed by the court, or if none, to a relative;

(22) To cffect distribution of property and money in divided or undivided
interests and to adjust resulting differences in valuation;

(23) To cmploy persons, including attorneys, auditors, investment advi-
sors, or agents, even if they are associated with the trustee, to advise
or assist the trustee in performance of the trustec’s administrative
duties; to act without independent investigation upon their recom-
mendations; and instead of acting personally, to employ one or more
agents to perform any act of administration, whether or not
discretionary;

(24) To prosecute or defend actions, claims, or proceedings for the
protection of trust asscts and of the trustee in the performance of
trustee duties; and

(25) To execute and deliver all instruments which w:ll accomplish or
facilitate the exercise of the powers vested in the trustee. {L 1985, ¢

61, pt of §1]

_ [§554A4] Trustee's office not transferable. The trustee shall not
transfer the trustee’s office to another ‘or delegate the entire administration of
the trust to a cotrustee or another. {L 1985, c 61, pt of §1]

(§554A-5] Power of court to permit devistion or to approve transactions
involving coaflict of interest. (a) This chapter does not affect the power of a
court of competent jurisdiction for cause shown and upon petition of the trustee
or affected beneficiary and upon appropriate notice to the affected parties to
relieve a trustee from any restrictions ou the trustee’s power that would
otherwise be placed upon the trustee by the trust or by this chapter.

(b) If the duty of the trustee and the trustee’s individual interest or the
trustee's interest as trustee of another trust, coaflict in the exercise of & trust
power, the power may be exercised only by court authorization (cxocp( as
provided in section SS4A-3(c)(l). (4), (6), (18), and (24)) upon petition of the
trustee. Under this section, personal profit or advantage to an affiliated or
subsidiary compaay or association is personal profit to any corporate trustee. [L
1985, ¢ 61, pt of §1)
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[§554A-6] Powers exercisable by joint trustees; liability. (a) Any
power vested in three or more trustees may be exercised by & majority, but a

trustee who has not joined in exercising 8 power is not lisble to the beacficiarics -

or to others for the consequences of the exercise; and a dissenting trustee is not
liable for the consequences of an act in which the trustee joins at the direction of
the majority of the trustecs, if the trustee expressed a dissent in writing to any of
the cotrustees at or before the time of the joinder.

(b) If two or more trustees are appointed to perform a trust, and if any of
them is unable or refuses to accept the appointment, or, having accepted, ceases
t0 be a trustee, the surviving or remaining trustees shall perform the trust and
succeed to all the powers, dutics, and discretionary authority given to the
trustees jointly. i

(c) This section does not excuse a cotrustee from Lability for failure either
to participate in the administration of the trust or to attempt to prevent a breach
of trust. {L 1985, c 61, pt of §1)

. [§554A-7] Third persons protected in dealing with trustee. - With respect
10 a third person dealing with a trustee or assisting a trustee in the conduct of &
transaction, the existence of trust powers and their proper exercise by the trustes
may be assumed without inquiry. The third person is not bound to inquire

whether the trustee has power 1o act oc is properly exercising the power; and a

Mmﬁﬁw&mwwm&cmkmmcw's
powers or improperly exercising them, is fully protected in dealing with the
trustee as if the trustee possessed and properly exercised the powers the trustee
purports to cxercise. A third person is ‘not bound o assure the proper
application of trust assets paid or delivered to the trustee. [L 1985, ¢ 61, pt of §1]

(§554A-8] Application of chapter. Except as specifically provided in the
trust, the provisions of this chapter apply to any trust established after May 1,

1985. [L 1985, ¢ 61, pt of §1]
Revision Note
“May [, 1985" substituted for “the effective date of this chaprer™.

(§554A-9] Uniformity of interpretation. This chapter shall be construed:
to cffectuate its geaeral purpose to make uniform the law of those states whick

enact it. (L 1985, c 61, pt of §1]

(§554A-10] Short title. This chapter may be cited as the “Uniform
Trustees® Powers Act™. (L 1985, ¢ 61, pt of §1]

~ [§554A-11] Severability. If any provisions of this chapter or the
application thereof to any person or circumstance is held invalid, the invalidity
docs not affect other provisions oc applications of the chapter which can be
given effect without the invalid provision or application and to this end the
provisions of this chapter are severable” (L. 1985, ¢ 61, pt of §1]

CHAPTER 555
EMPLOYEES TRUST

SecTioN
$55.1 DefFNtTION
$55-2 TRUST NOT IN VIOLATION OF RULE AGAINST PERFETUITIES
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560:6-111 UNIFORM ubBATE COuE

deceased trustee was the survivor of all other persons named on the account
cither as trustee or beneficiary. A trust account may be paid, on request and
according 10 its terms, to the beneficiary upon presentation to the financial
institution of proof of death showing that the beneficiary or beneficiaries
survived all persons named as trustees. [L 1976, ¢ 200, pt of §1; am imp L 1984,

c 90, §1]

§560:6-112 Financial institution protection; discharge. Payment made
pursuant to section 560:6-108, 560:6-109, 560:6-110, or 560:6-111 discharges tic
financial institution from all claims for amounts so paid whether or not the
payment is consistent with the beneficial ownership of the account as between
parties, P.O.D. payess, or beneficiaries, or their successors. The protection here
given does not extend to payments made after a financial institution has received
written notice from any party or has actual knowledge that withdrawals in
accordance with the terms of the account should not be permitted. Unless the
notice is withdrawn by the person giving it, the successor of any deceased party
must concur in any demand for withdrawal if the financial institution is to be
protected under this section. No other notice or any other information shown to
have been available to a financial institution shall affect its right to the
protection provided here. The protection here provided shall have no bearing on
the rights of partics in disputes between themselves or their successors
concerning the beneficial ownership of funds in, or withdrawn from, multiple-
party accounts. [L 1976, ¢ 200, pt of §1]

§560:6-113 Financial institution protection; set-off. Without qualifying
any other statutory right to set-off or lien .and Subjd:t to any contractual
provision, if a party to a multiple-party account is indebted to a financial
institution, the financial institution has a right to set-off against the account in
whieh the party has or had immediately before the party’s death a present right
of withdrawal. The amount of the account subject to set-off is the
party’s net contribution to the account, and in the absence of proof of net

contributions, to an equal share with all parties having preseat rights of

withdrawal. [L 1976, ¢ 200, pt of §1; am L 1977, ¢ 144, §52; am imp L 1984, ¢
90, §1]

PART 2. (RESERVED]

§560:6-201 [Reserved].

ARTICLE VlI
TRUST ADMINISTRATION

PART 1. TRUST REGISTRATION

§560:7-101 Duty to register trusts. The trustee of a trust having its
principal place of administration in this State who is required to register the
trust under section 560:1-108 shall register the trust in the court in the judicial
circuit cither of the principal place of administration of the trust, or, in the case
of a trust relating only to land, of the place where the land is located. Unless
otherwise designated in the trust instrument, the principal place of administra-
tion of a trust is the trustee’s usual place of business where the records

418 | - M29272
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TRUST ADMINISTRATION S56uU:7-10%
periaining 1o the rust are Kepl, ¢ =i 1he trusice’s residesnce 1f the trustee has no
such place of business. In the case of cotrustees, the principal place of
administration, if not otherwise designated in the trust instrument, is (1) the
usual place of business of the corporate trustee if there is but one corporate
cotrustee, or (2) the usual place of business or residence of the individual trustee
who is a professional fiduciary if there is but one such person and no corporate
cotrustee, and otherwise (3) the usual place of business or residence of any of the
cotrustees as agreed upon by them. The duty to register under this part does not
apply to the trustec of a trust if registration would be inconsistent with the
retained jurisdiction of a foreign court from which the trustee cannot obtain

release. [L 1976, ¢ 200, pt of §1; am L 1977, ¢ 144, §53; am imp L 1984, ¢ 90, §1] .

Cross Refereaces
Land trusts, sec chapter 558.

§560:7-102 Registration procedures. Registration shall be accomplished
by filing a statement indicating the name and address of the trustee in which it
shall indicate whether the trust has
been registered elsewhere. The statement shall identify the trust:

(1) In the case of a testamentary trust, by the name of the testator and
the date and place of domiciliary probate; :

(v) In the case of a written inter vivos trust, by the name of each settlor

and the original trustee and the date of the trust instrumeat.
If a trust has been registered elsewhere, registration in this State is ineffective
until the carlier registration is relcased by order of the court where prior
registration occurred, or an instrument executed by the trustec and all
beneficiaries, filed with the registration in this State. {L 1976, c 200, pt of §1]

§560:7-103 Effect of registration. (a) By registering a trust, or accept-
ing the trusteeship of a registered trust, the trustee submits personally to the
jurisdiction of the court in any proceeding under section 560:7-201 of this
chapter relating to the trust that may be initiated by any interested person while
the trust remains registered. Notice of any proceeding shall be delivered to the
trustee in the manner required for the service of process by rule of court o, in
the absence of any such rule, by mailing it to the trustee by ordinary first class

mail at the irustee's address as listed in the registration or as thereafter reported
to the court and to the trustec’s address as then known to the petitioner.
() To the extent of their interests in the trust, all beneficiaries of a trust

properly registered in this State are subject to the jurisdiction of the court of
registration for the purposes of proceedings under section 560:7-201, provided
notice is given pursuant to section 560:1-401. [L 1976, ¢ 200, pt of §1; amimp L

1984, ¢ 90, §1]

§560:7-104 Effect of failure to register. A trustee who fails to register a
trust in a proper court as required by this Part, for purposes of any proceedings

initiated by a beneficiary of the trust prior to_registration, is subject to the

personal jurisdiction of any court in which the trust could bave been registered.
In addition, any trustee who, within thirty days after receipt of a written
demand by a settlor or beneficiary of the trust, fails to register a trust as required
by this Part is subject to removal and denial of compensation or to surcharge as
the court may direct. Except as provided in section 560:1-108, a provision in the

terms of the trust purporting to excuse the trustee from the duty to register, or
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560:7-104 UNIFORM PROBATE CODE

directing that the trust or trustee shall not be subject to the jurisdiction of the
court, is ineffective. {L 1976, ¢ 200, pt of §i]

§560:7-105 [Reserved]

§560:7-106 Release of registration. Upon the termination and distnibu-

tion of a registered trust, the trustec shall notify the court in which it 4s-

registered of such termination and distribution, whereupon the court may
remove the record of the trust from its current registry of trusts. (L 1976, ¢ 200,

pt of §i]
PART 2. JURISDICTION OF COURT CONCERNING TRUSTS

§560:7-201 Court; jurisdiction of trusts. (2) The court has jurisdiction
of proceedings initiated by trustees and interested persons concerning the
internal affairs of trusts. Proceedings which may be maintained under this
section are those concerning the administration and distribution of trusts, the

declaration of rights and the determination of other matters involving trustees

and beneficiaries of trusts. These include, but are not limited to, proceedings to:

(1) Appoint or remove a trustee; )

(2) Review trustees’ fees and to review and settle interim or final
accounts;

(3) Ascertain beneficiaries, to determine any question arising in the
administration or distribution of any trust including questions of
construction of trust instruments, to instruct trustees, and to
determine the existence or nonexistence of any immunity, power,
privilege, duty or right; and

(4) Releasc registration of a trust.

(b) Necither registration of a trust nor a proceeding under this section
result in continuing supervisory proceedings. The management and distribution
of a trust estate, submission of accounts and reports to beneficiaries, payment of
trustee’s fees and other obligations of a trust, acceptance and change of
trusteeship, and other aspects of the administration of a trust shall proceed

. expeditiously consistent with the terms of the trust, free of judicial intervention

and without order, approval or other action of any court, subject to the

jurisdiction of the court as invoked by interested persons or as otherwise -

exercised pursuant to law. L 1976, ¢ 200, pt of §1]

§560:7-202 -Trust proceedings; venue. Venue for proceedings involving
registered trusts is in the judicial circuit which is the place of registration. Venue
for proceedings involving trusts not registered in this State is any place where
the trust properly could have been registered, and as otherwise provided by the
Hawaii Rules of Civil Procedure. {L 1976, ¢ 200, pt of §1] e e

§560:7-203 Trust proceedings; dismissal of matters relating to foreign
trusts. The court will not, over the objection of a party, entertain proceedings
concerning the internal affairs of a trust registered or having its principal place
of administration in another state, unless (1) all appropriate parties could not be
bound by litigation in the courts of the state where the trust is registered or has
its principal place of administration or (2) the interests of justice otherwise
would seriously be impaired. The court may condition a stay or dismissal of a
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TRUST ADMINISTRATION 560:7-303

proceeding under this section on the consent of any party to junsdiction of the
state tn which the trust is registered or has its principal place of business, or the
court may grant a continuance or enter any other appropriate order. [L 1976, ¢

200, pt of §1)

§560:7-204 Court; concurrent Jurisdiction of litigation involving trusts
and third parties. The court of the judicial circuit in which the trust is required
to be registered has concurrent jurisdiction with other courts of this State of
actions and proceedings to determine the existence or nonexistence of trusts
created other than by will, of actions by or against creditors or debtors of trusts,
and of other actions and proceedings involving trustees and third parties. Venue
is determined by the rules generally applicable to civil actions. {L 1976, c 200, pt

of §1]

§560:7-205 Proceedings for review of employment of agents and review
of compensation of trustee and employees of trust. On petition of an interested
person, after notice to all interested persons, the court may review the propriety
of employment of any person by a trustee including any attorney, auditor,
investment advisor or other specialized agent or assistant, the reasonableness of
the compensation of any person so cmployed, the reasonableness of the
determination of trust estate value or income made by the trustee for the
purpose of computing the fee allowed by sections 607-18 and 607-20, and the
reasonableness of any additional compensation for special services under
sections 607-18 and 607-20. Any person who has received excessive compensa-
tion from a trust may be ordered to make appropriate refunds. (L 1976, ¢ 200, pt

of §l1]

§560:7-206 Trust proceedings; initiation by notice; necessary parties.
Proceedings under section 560:7-201 are initiated by filing a petition in the court
and giving notice pursuant to section 560:1401 to jnterested persons. The court
may order notification of additional persons. A decree is valid as to all who are
given notice of the proceeding though fewer than all interested persons -are
notified. [L 1976, ¢ 200, pt of §1] . . -

PART 3. DUTIéS AND LIABILITIES OF TRUSTEES
!
§560:7-301 General duties not limited, Except as specifically provided,
the general duty of the trustee to administer a trust expeditiously for the benefit

- of the beneficiaries is not altered by this chapter. [L 1976, ¢ 200, pt of §1]

§560:7-302 Trustee's standard of care and performance. Except as
otherwise provided by the terms of the trust, the trustee shall observe the

standards in dealing with the trust assets that would be observed by a prudent

man dealing with the property of another, and if the trustee has special skills or
is named trustee on the basis of representations of special skills or expertise, the
trustee is under a duty to use those skills. [L 1976, ¢ 200, pt of §1; am imp L
1984, ¢ 90, §1) ’

§560:7-303 Duty to inform and account to beneficiaries. Subject to the
provisions of section 560:1-108, the trustee shall keep the beneficiaries of the
trust reasonably informed of the trust and its adminictration. In addition:
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(1)  Within thirty days after the trustee’s acceptance of the trust, the
trustee shall inform in writing the persons currently entitled to
benefits from the trust, and if possible, one or more persons who
under section 560:1-403 may represent beneficiarics with future
interests, of the court in which the trust is registered and of the
trustee’s name and address.

(2) Upon reasonable request, the trustee shall provide the beneficiary
with a copy of the terms of the trust which describe or affect the
beneficiary's interest and with information about the assets of the
trust and the particulars relating to the administration.

(3) Upon reasonable request, a beneficiary is entitled to a statement of
the accounts of the trust annually and on termination of the trust or
change of the trustee. [L 1976, ¢ 200, pt of §1; am imp L 1984, c 90,

§1]

§560:7-304 Duty to provide bond. A trustec need not provide bond to
secure performance of bis duties unless required by the terms of the trust,
reasonably requested by a beneficiary or found by the court to be necessary to
protect the interests of the beneficiaries who are not able to protect themselves
and whose interests otherwise are not adequately represented. On petition of the.
trustee or other interested person the court may excuse a requirement of bond,
reduce the amount of the bond, release the surety, or permit the substitution of
another bond with the same or different sureties. If bond is required, it shall be
filed in the court of registration or other appropriate court in amounts and with
sureties and liabilities as provided in sections 560:3-604 and 560:3-606 relating
to bonds of personal representatives. {L 1976, ¢ 200, pt of §1]

Cross References
Bounds, see §78-20.

§560:7-305 Trustee’s duties; appropriate place of administration; devia-
tion. A trustee is under a continuing duty to administer the trust at a place
appropriate to the purposes of the trust and to its sound, efficient management.
If the principal place of administration becomes inappropriate the court may for
good cause enter any order furthering efficient administration and the interests
of beneficiaries; including, if appropnatc, release of registration, removal of the
trustee, designation of administration in another state, and appointment of a
trustec in another state. Trust provisions relating to the place of administration
and to changes in the place of administration or of trustee control unless
compliance would be contrary to efficient administration or the purposes of the
trust. Views of adult beneficiaries shall be given weight pursuant to section 554-
2, in determining the suitability of the trustee and the place of administration. (L

1976, ¢ 200, pt of §1)

§560:7-306 Personal liability of trustee to third parties. (a) Unless

otherwise provided in the contract, a trustee is personally liable on contracts
entered into in the trustee’s fiduciary capacity in the course of administration of

the trust estate.
(b) A trustee is personally liable for obligations arising from ownership or

control of property of the trust estate and for torts committed in the course of

administration of the trust estate.
(c) Claims based on contracts entered into by a trustee in the trustee’s
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fiduciary capacity, on obligations arising from ownership or control of the trust
estate, or on torts commitled in the course of trust administration may be
asserted against the trust estate by proceeding against the trustee in the trustee's
fiduciary capacity, whether or not the trustec is personally liable therefor.
(d) The question of liability as between the trust estate and the trustee
personally may be determined in a proceeding for aocountmg, surcharge or
indemnification or other appropriate proceeding. [L 1976, T 200, pt of §1; am

imp L 1984, ¢ 90, §1]

Hawaii Legal Reporter Citatioas
Trustees™ discretion in purchase of real estate. 82-2 HLR 820643,

§560:7-307 Limitations on proceedings against trustees after final ac-
count. Unless previously barred by adjudication, consent or limitation, any
claim against a trustec for breach of trust is barred as to any beneficiary who has
received a final account or other statement fully disclosing the matter and
showing termination of the trust relationship between the trustee and the
beneficiary unless a proceeding to assert the claim is commenced “within two
years after receipt of the final account or statement. In any event and
notwithstanding lack of full disclosure a trustec who has issued a final account
or statement received by the beneficiary and has informed the beneficiary of the
location and availability of records for beneficiary’s examination is protected
after three years. A beneficiary is deemed to have received a final account or
statement if accorded notice pursuant to section 560:1-401. [L 1976, c 200, pt of

§1; am ‘imp L 1984, ¢ 90, §1]

PART 4. POWERS OF TRUSTEES

§560:7-401 Powers of trustees. Trustees shall have, in addition to the
powers set out in the trust agrecment, the powers as provided in chapter 554 and
otherwise as provided by law. [L 1976, ¢ 200, pt of §I]

Case Notes

Power in a trustee t0 sell trust property held to include-power to coavey property free from pre-

existing quasi-casement. 57 H. 577, S61 P.2d 1281.

ARTICLE Vil
EFFECTIVE DATE AND REPEALER

/

§560:8-101 Time of taking effect; provisions for tranmsition. (a) This
chapter takes effect on July 1, 1976, except that the provisions of Articles II, ITI
and IV and the Hawait Revised Statutes sections amended or repealed in this

Article VIII on account of Articles I, III and IV take effect on July 1, 1977, I~
(b) Except as provided clsewhere in this chapter, on the effective date of 3.

this chapter:
(1) The chapter applies to any wills of decedents dying thereafter;

(2) The chapter applies to any proceedings in court then pending or
thereafter commenced regardless of the time of the death of decedent
cxcept to the extent that in the opinion of the court the former
procedure should be made applicable in a particular case in the
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KAMEHAMENA SCHOOLS - BERNICE PAUAT T Bistioi Bo

LeGAL GROUT
POURON 3466 HONOLULU, HAWAL'l 96801 -
TELEPIHONE (808) 5236341 FAX (808) 537.1229 -
CONFIDENTIAL
ATTORNEY~CLIENT PRIVILEGE
MEMORANDUM
TO: Trustee Myron B. Thompson

Trustee Oswald K. Stender
Trustee Richard S. H. Wong
Trustee Lokelani Lindsey
Trustee Henry H. Peters
Dr. Michael Chun

Tony Sereno

Gil Tam

Dennis Fern

FROM: Nathan T. K. Aipa, General Counse{TW-
DATE: July 29, 1993

RE: Summary Comments to Fiduciary Investment Standards Presented
at the Trustees’ Retreat, July 19-22, 1993 at the Turtle Bay
Hilton, Kahuku, Hawaii

Pursuant to Trustees’ request, we set forth below various summary
comments in connection with the presentation to Trustees on
fiduciary investment standards at their Trustees’ Retreat on
July 19, 1993. These summary comments that follow should provide
a framework for further refinement of KS/BE’s Ten-Year Projections
and the management of its asset allocations and investment

portfolio.

1. There should be a clear understanding and establishment of
the purpose, terms, and distribution requirements of the
trust in terms of operational expenditures and capital
expenditures.

2. Refinement and development of an overall investment strategy
must be established to meet the projected demands provided
in Item 1 above. Issues that need to be addressed in
developing this overall investment strategy include:

M29279
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a. Developing a clear understanding of the value and scope
of the investment portfolio (which presumably will
include all Hawaii real estate holdings) because values
attributed to each asset class will affect the asset
allocation ratios; -

b. Revisiting the asset allocation proposals by Cambridge
Associates; and :

C. Developing an overall total return projection by each
asset class for this investment portfolio, in terms of
both capital gains and income, that would be commensurate
with projected operational and capital expenditures of
KS/BE.

Upon the review of any potential investment, it is important
that the Estate exercise reasonable care, skill and caution
in reviewing the potential investment, particularly in terms
of how it enhances the total trust investment portfolio
pursuant to the established investment strategies.

In reviewing a potential investment, the duty of reasonable
care involves due diligence commensurate with the risks and
size of such potential investment. The exercise of
reasonable skill entails obtaining competent advice both
internally and/or externally and obtaining the guidance and
assistance needed to make the investment decision. The duty
of caution essentially involves an emphasis on preserving
the corpus and projecting a reasonable total return both in
terms of capital gains and income.

Trustees’ fiduciary investment duties entail a risk
management approach versus a risk avoidance posture. Risk
management is achieved primarily through asset allocation
and diversification of the investment portfolio. Risk is
also measured against the tolerance of the total investment
portfolio of the Estate in terms of its asset size and
fiscal demands. Finally, risk analysis of the various
factors affecting the outcome on investment should /be
conducted as necessarily appropriate. ‘

Although the Trustees have a duty personally to perform the
responsibilities of the trusteeship, Trustees may exercise
their fiduciary discretion in delegating authority to others
as a prudent person would do under similar circumstances.

Ongoing prudent management of the investment portfolio ‘is
also critical and required of a fiduciary. Management must
be geared towards a long-term investment program.
Significant changes to KS/BE programs ought to be measured
against the investment portfolio and strategies. Capital

- | M29280
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market developments must be monitored against the investment
portfolio. Management must oversee the investment portfolio
in order to ascertain problematic situations and to evaluate
the effect on the total investment strategy.

7. Trustees are duty-bound to protect the tax exempt.statué of
KS/BE.

The above seven items are meant to provide some focus in terms of
further follow-up pursuant to the prudent investment standards that
are being developed in trust law jurisprudence. It should be
emphasized that the fiduciary investment standards enunciated
herein have been supported by Professor Edward Halbach in the
Restatement, Third, on Trusts. Hawaii statutory law is evolving
toward these more flexible fiduciary investment standards provided
in the Restatement, Third, on Trusts. Pursuant to this trend on
trust law, investments are not measured individually but in the
context of the total investment portfolio of the trust.

Lastly, the following principles should be reemphasized as follows:

a. Trustees’ compliance with fiduciary investment standards are
judged as of the time the investment was made and not with
the benefit of hindsight or by taking account of
developments that occurred after the investment decision;

b. Whether a breach of trust has occurred turns on the prudence
of the Trustees’ conduct in reviewing and evaluating the
investment and managing the investment, not on the eventual
results of investment decisions; and

c. The Trustees are not guarantors of the trust investment
performance.

This concludes the summary of the fundamental principles involved
in the prudent investor standards as discussed at the Trustees’
recent retreat. The Legal Group continues to work with the Asset
Management Group in refining KS/BE’s Ten-Year Projections, thereby
incorporating these fiduciary investment standards. /

NTKA:133
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MEMORANDUM

TO: Trustee Lokelani Lindsey

FROM: Denis Dwyer

RE: Talking Points for Discussions with Senators Pryor and
Bumpers

DATE: December 13, 1995

pProposal. To that end, I have attached the following documents
which may be useful in your discussions with Senators Pryor and
Bumpers.

. The first document titled "Intermediate Sanctions on
Tax-~Exempt Organizations" jg g3 document which has been
transmitted to Erskine Bowles, Deputy chief of Staff to
the President; the Joint Tax Committee of the u.s.
Congress ang the Senate Finance Committee. This
document outlines modifications to the intermediate
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sanctions provisions we are attempting to obtain on

behalf of KSBE.

) The second document, titled "Intermediate Sanctions
Suggested Report Language" is the actual report
langquage we are seeking to have included in any revised
budget agreement that will include a provision on
intermediate sanctions. We have learned that President
Clinton’s plan to balance the budget in seven years
includes a proposal on intermediate sanctions, but no
specific language has been drafted or released by the
Treasury Department to date. When Governor Waihee and
I met with Erskine Bowles at the White House, we
assured him that KSBE supports the concept of
intermediate sanctions, but believes as a matter of
fairness, equity and good tax policy that the
modifications in this document are necessary in order
to achieve these goals.

TALKING POINTS

You may wish to send the documents titled “Intermediatg
Sanctions on Tax-Exempt Organizations" and "Intermediate
Sanctions Suggested Report Language" to Senators Bumpers and
Pryor. As we indicated above, these documents are already
circulating among the Treasury, White House, and the Congress.
Senator Pryor will be concerned about the substantial discretion
that the intermediate sanctions Provision will afford the IRS.
As a sponsor of legislation known as the "taxpayer‘’s bill of
rights" senator Pryor has striven to assure that the IRS is fair
and evenhanded and that their discretion is limited to the scope

VLDCO1-,1
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of the statutes providing authority for them to act. By
including the Provisions we are seeking, the Congress will
provide more specificity to the implementation of the
intermediate sanctions proposal.

With respect to the deletion of the footnote which preempts
state or local law on the setting of compensation, we are, at
this time, seeking _de e. As a
fallback position, we would be prepared to modify the footnote
such that state laws or agency actions would be "an indicia of
reasonableness" among other factors to be considered. ’

It would be exceedingly helpful if Senators Pryor and
Bumpers could approach Senator Dole, personally, and let him know
that they support efforts to modify the intermediate sanctions
Provision. Senators Bumpers and Pryor should be aware that
Senator Dole has directed his staff to look into this- issue.
Senator Dole has not agreed to specifically include, or fight
for, these modifications as Yet. Thus, any support from other
Senators to accept these modifications may strengthen Senator
Dole’s interest in assuring that the modifications are adopted.

Also, it would be crucial if Senators Pryor and Bumpers
could contact Mac McLarty, Counsel to the President to encourage
the Administration and Treasury to Support these modifications.
As a member of the Senate Finance Committee, it would also be

VLDCO1-.1
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I hope this information is helpful.

Please feel free to
call on me should You have any questions.

€C: Nathan Aipa

VLDCO1-.]



INTERMEDIATE SANCTIONS ON TAX-EXEMPT ORGANIZATIONS

evaluating reasonable compensation, but not bound by the dictates of
state law.

to allow for an “independent body* to approve compensation for non-
Corporate tax-exempt organizations.



INTERMEDIATE SANCTIONS
SUGGESTED REPORT LANGUAGE

1. Compensation

Include in the report language accompanying the intermediate
sanctions provision, at the pPlace where the applicable general
rules for determining the reasonableness of compensation are
discussed, the following language:

“The standards that apply in determining the T'easonableness
of compensation for a person performing services for a tax-
éxempt organization shall be the same as for persons
performing the same or similar services for a taxable

organization.*"
AND
2. Modify Safe Harbor

Add to the report language that describes the independent
board requirement of the safe harbor:

"or other comparable entity",
AND

3. Delete Footnote 29

g
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Re: Final Report - Trustee Compensation

Dear Rodney:

Enclosed are six copies of our final report on KSBE trustee compensation. The first
two pages provide an executive summary. Our methodology is consistent with that
presented to you on January 24 and to the Trustees on February 22. In addition to
providing a median or 50th percentile competitive reference, we provided a 75th
percentile competitive reference.

Trustee compensation between the 50th and 75th percentiles is supportable.
Commentary on the various compensation levels follows.

®  Unadjusted median ($511,000 per Trustee)

This represents the starting point of our analysis and is the most defensible.
However, it fails to take into account the unique characteristics of KSBE and the
multidimensionality of trustee responsibilities.

u Adjusted median ($683,000 to $7568,000 per Trustee)

This takes into account the unique characteristics of KSBE and the
multidimensionality of trustee responsibilities. We believe that this level of
compensation is defensible to “stakeholders” (e.g., people of Hawaiian ancestry,
the legislature, the media).




Mr. Rodney J. Park
March 13, 1996
Page 2.

Towers Perrin

u  Adjusted 75th percentile ($921,000 to $1,021,000 per Trustee)

Organizations will target their executive pay at various levels in relation to the
“market.” In particular, it is not unusual to target incentive compensation at the
50th percentile for achieving goals and at the 75th perceantile for significantly
exceeding preestablished performance goals. Because Trustee compensation is
100% performance based, it is reasonable for the Trustees to establish their
compensation at a level corresponding to the 50th percentile to 75th percentile
data consistent with corresponding levels of performance.

Currently there are a number of organization performance metrics (e.g., college
acceptances, return on investment, sales per square foot) that could be used easily
to assess organization (and thus Trustee) performance. Linking trustee
compensation to preestablished performance “targets” will, in our opinion, reduce
substantially the current friction with the “stakeholders” regarding trustee
compensation. Conceptually, Sections 607-18 and 20 of Hawaii's revised statutes
would represent the compensation “funding formula.” Distribution of monies from
the created pool pursuant to the funding formula would be linked to achievement
of key performance goals. In essence, this has been occurring informally. We
believe that formalizing this arrangement would significantly enhance the
defensibility of trustee compensation.

We also prepared an exhibit that shows three levels of trustee compensation using
various assumptions for weighting of the Trustees’ responsibilities. This exhibit was
prepared at the request of the Trustees and does not represent a Towers Perrin
recommendation. As part of our analysis we have investigated the concept of

weighting to account for position responsibilities and concluded that it does not apply
here for the following reasons:

®  Organizations incur costs of governance that reflect in the aggregate quite similar
roles and responsibilities. These roles and responsibilities must be fulfilled for an
organization to be successful over the long term (e.g., an organization cannot be
successful with only half of a CFO). Weighting produces this outcome.

®  Although a few organizations have two CEOs, such a configuration tends to be
transitional in nature. In addition, an organization with two CEOs typically does
not also have a COO. Weighting results in more than one CEQ.

Our adjustment methodology already takes into account the multidimensionality of
the Trustees’ roles and responsibilities. [n essence, the adjustment methodology
itself takes into account how the Trustees spend their time. ' :



Mr. Rodney J. Park
March 13, 1996
Page 3.

Towers Perrin

Please let me know if the Trustees would like to schedule a meeting to review our
findings in more detail. We are prepared to make a formal presentation of our
findings and to discuss the methodology in greater detail. We remain prepared to
discuss our findings with KSBE “stakeholders” at your request.

Sincerely,

. Wangler

Enclosures

cc: Mr. Michael Davis, Principal Towers Perrin- Minneapolis
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MEMORANDUM

TO: Trustee Myron B. Thompson
Trustee Oswald K. Stender
Trustee Richard S. H. Wong
Trustee Lokelani Lindsey
Trustee Henry H. Peters
Michael Chun, President, Education Group
A. P. Sereno, General Manager,
Asset Management Group
Gilbert Tam, Director,
Administration Group .

FROM: Nathan T. K. Aipa, General Counselzr\
DATE: November 16, 1993

RE: Arms-Length Relationships with KS/BE Corporate Affiliates

As a follow-up to the arms-length discussion held at the Trustees
Retreat on July 19, 1993 at Turtle Bay Hilton, we have provided
herein a summary of recommendations regarding such arms-length
relationships between KS/BE and its corporate affiliates. Once
Trustees have reviewed these recommendations, we will then develop
necessary action plans to implement the final decisions of the
Trustees made in connection with these recommendations.

In order to further highlight the potential risks involved with
breaches of the arms-length relationship, we have alsoc included
excerpts from the complaint brought by the Department of Commence
and Consumer Affairs, State of Hawaii, against Hawaiian Electric
Industries for the debts of its insurance subsidiary, Hawaiian
Insurance Group. These excerpts demonstrate the potential
allegations that may be brought by a party against a parent which
would then need to bear the burden of expending substantial time
and resources to defend against such allegations.

Depustton Exi
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As such, it behooves KS/BE to review these issues from time to time
and to improve, when appropriate, the dynamics between KS/BE and
its corporate subsidiaries. Needless to say, as the complexities
of KS/BE and its corporate affiliates increase, we need to
diligently maintain the necessary corporate formalities in order to
better protect the corporate veil of our subsidiaries.

NTKA:13j]

cc: Mark McConaghy, Price Waterhouse
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Note: This section presented to Trustees on July 19, 1993 at Trustees Retreat held at the
Turtle Bay Hilton, Kahuku, Hawaii (July 19-22, 1993)



INTRODUCTION

The purpose of this brief outline is to set forth some basic guidelines for determining
whether the parent entity of a corporate_subsidiary has disregarded the arms-length
relationship with such subsidiary thereby causing the parent to incur vicarious liability or

adverse tax consequences.

The corporate organization under the Trustees of the Estate of Bernice Pauahi Bishop has
grown substantially, and will probably continue to grow in the not too distant future. See
the organization chart under Tab 5 with a listing of current directors and officers. As the
complexity of this corporate organization increases, it is very important that the trustees,
directors, and officers understand the fundamental elements in maintaining the arms-

length relationship between parent and subsidiary.

As such, the outline is presented as follows:

1. It specifies the basic elements that would be considered in determining whether or
not a parent entity may be held liable for the actions of a subsidiary by piercing the

subsidiary’s corporate veil;

2. It outlines the potential danger to KS/BE’s tax exempt status in the event corporate

formalities are disregarded; and

h



3. It presents general guidelines regarding the tax liability of a parent in the event the
corporate form of a subsidiary is disregarded or a transaction between a parent

and subsidiary involves more form over substance.



PIERCING THE CORPORATE VEIL

This part sets forth guidelines undér' which KS/BE, as a parent trust, may be held
liable for the acts of its corporate subsidiary. The fundamental question is whether
the true relationship of subsidiary to parent is one of agent, instrument, or alter
ego, rather than independent entity. If parent and subsidiary are so closely
connected or intertwined so that they do not merit separate treatment, the
corporate veil will be pierced and the parent will be found accountable for the acts

of its subsidiary.

The courts will examine certain factors in determining whether to “pierce the
corporate veil" of a subsidiary and thereby hold the shareholders or parent entity
liable. However, there is neither a definitive list of factors to be considered, nor is
there any established rule as to how many of these factors must exist before the
courts will "pierce the corporate veil." Generally, however, the more of the
following factors that exist, the greater the likelihood that the courts will “pierce the

corporaté veil" and hold the parent liable for the acts of its subsidiary:

a. The parent owns all or most of the capital stock of the subsidiary;



The parent and the subsidiary have common directors;

The subsidiary is entirely or mostly dependent on the parent for financing;

The subsidiary is grossly undercapitalized;

The parent pays the salaries and other expenses of the subsidiary;

The subsidiary receives or conducts no business other than that provided

to it by the parent;

In the records of the parent, the subsidiary is sometimes referred to as a
department or division of the parent, or the subsidiary's business or

financial responsibility is referred to as that of the parent;

The parent uses the property of the subsidiary as its own;

The directors and officers of the subsidiary do not act independently, but

take orders and directions from the parent; and



The subsidiary does not observe basic corporate formalities, such as
keeping separate books and records and holding separate board and

shareholder meetings.

14



TAX EXEMPT STATUS

Loss of Tax Exempt Status. Legal/Tax authorities concur that a tax exempt parent

may lose its tax exempt status if it does not maintain an arms length relationship

with its taxable subsidiary. See, Orange County Agricultural Society vs.

Commissioner of Internal Revenue Service, 893 F.2d 529 (CA2, 1990).

a. Although there is a lack of statutory, regulatory or case law which has
addressed this issue, there is a clear discussion of the point contained in
GCM 39326, an internal memorandum of the Internal Revenue Service,
issued August 31, 1984. In GCM 39326, the memorandum opinion framed

the issue as follows:

"Section 501(a) provides an exemption from taxation for
organizations described in section 501(c)(3) . . . An
organization is not operated exclusively for an exempt
purpose if more than an insubstantial part of its activities are
in furtherance of a nonexempt purpose . . . The central
question in this case is whether the commercial activities of

[the taxable subsidiary] can be considered to be the activities

1

1



of [the tax exempt parent] for purposes of determining [the
parent’s] qualification for exemption under section 501(c)(3)
. . . For federal income tax purposes, a parent corporation

and its subsidiary are 'separate taxable entities . . .

However, where the parent corporation so controls the affairs of the
subsidiary that it is merely an instrumentality of the parent, the
corporate entity of the subsidiary may be disregarded . . . [But] an
attempt to attribute the activities of a subsidiary to the parent should
be made only where . . . it can be proven that the subsidiary is an

arm, agent or integral part of the parent.”

GCM 39326 indicated that the following factors may reflect the lack of an
arms length relationship and thereby jeopardize the tax exempt status of the

parent:

i. The subsidiary is not formed for a bona fide business purpose;

i, The majority of the Board members of the subsidiary consists of

directors, officers or employees of the parent;

12



The Chief Executive Officer of the subsidiary has a position with the

parent;

The parent participates in the management of the subsidiary; i.e., the
business planning and day-to-day operations of the subsidiary are

carried on by the parent;, and

Transactions between parent and subsidiary are not conducted on

an arms length basis.

13



TAX LIABILITY: DISREGARDING THE CORPORATE FORM

Corporations are generally treated ds Separate taxable entities. |f the corporation
either engages in business, or its organization is equivalent to business activity, its
existence generally is recognized. If not, shareholder is taxed directly on

corporation’s income.

a. A corporation is generally treated as a separate taxable entity, even though
it has only one shareholder, and that shareholder is an individual,
corporation, or partnership. That means its eamings and expenses will be
attributed to it alone, even if from transactions with shareholders or

enterprises controlled by their stockholder.

b. To be a separate entity for tax purposes, a corporation must engage in
some industrial, commercial or other business activity besides avoiding
taxation. The Supreme Court has ruled that as long as the formation of the
corporation has a purpose, which is the equivalent of a business activity or
is followed by the carrying on of business, the corporation should not be set

aside as a sham.

14



i. As a practical matter, the more a corporation is used as a tax
avoidance device, the less likely it is to be respected, although such
an outcome may be couched in terms of not finding sufficient

business purpose and activity.

i Even though a corporation is validly formed, its income may be
attributed to its owners under the assignment of income doctrine or
under the Service's statutory power to allocate income and
deductions among taxpayers if the corporation is under the practical

control of another party or is a personal service corporation.

In general, the same principles that determine whether a corporation should be
disregarded apply to determine whether a subsidiary’s corporate existence should
be disregarded. As with corporations generally, care must be taken to distinguish
cases that involve the issue of whether a particular transaction should be ignored
as a sham, and cases in which the issue is whether an otherwise viable corporate
entity itself should be ignored. For example, a sale by a parent to a subsidiary
may be treated as a sham transaction, even when the subsidiary is fully respected

for other tax purposes.

10
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Transactions between brother-sister corporations can also be disregarded. Thus,
losses have been disallowed on the sale of property which a corporation has
purchased from a sister corporation at an excessive price.

Corporate transactions may be recharacterized to reallocate income or deny
deductions or credits. Doctrines of sham transactions, substance over form, step
transaction, business purpose and assignment of income are all used to allow
recharacterization by the Service to prevent tax avoidance or evasion or distortion

of income.

a. General judicial doctrines may recharacterize who is taxable or who receives
the tax benefits of a particular transaction. Although these doctrines govern
all taxpayers, some are applied with special frequency to corporate
transactions. Although presented separately below, these rules frequently
overlap or are applied on an aggregate basis to justify the recasting of a

transaction, thereby blurring their precise significance.
b. The sham transaction doctrine applies where an economically insubstantial

transaction is entered into solely to gain a tax advantage. The Tax Court

has stated that a transaction is a sham and will be ignored if the taxpayer

11
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is motivated by no business purpose other than obtaining tax benefits in
entering the transaction, and that the transaction has no economic

substance because no reasonable possibility of a profit exists.

Under the substance over form doctrine, the substance of a transaction
controls its tax law characterization regardless of the form in which it is cast.
A common example entails determining whether a payment of interest to a

shareholder is really a payment of a dividend.

The step transaction doctrine fuses a series of transactions into just two, the
first and the last, disregarding the intervening steps, and assigning the tax
law outcome in accordance with those two basic steps, proving they can

be integrated under an appropriate legal standard.

A transaction is given effect under the business purpose doctrine only if it
is motivated by business, rather than tax avoidance reasons. The business
purpose doctrine has been applied to limit numerous tax-deferred or tax-

deductible transactions.

12
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SAMPLE: PIERCING THE CORPORATE VEIL CLAIM

In order to emphasize the potential risk involved in violating the arms-length
relationships between a parent and its subsidiaries, | have taken excerpts from the
complaints brought by the State of Hawaii, Department of Commerce and
Consumer Affairs (DCCA) against Hawaiian Electric Industries (HEI) for the debts
of its subsidiary Hawaiian Insurance Group (HIG). You will obviously note the clear
similarities in the claims made against HEl and the factors and elements
enumerated earlier in Part | of this report. Count | of the Complaint brought by the
DCCA against HEI regarding piercing the corporate veil allegations basically read

as follows:

1. HIG and its subsidiaries were not held out to the general public as an
enterprise separate from HEI. HEI clearly wanted the general public to

associate all of its enterprises with HEI.

2. There is substantial evidence that HEI, through its officers and directors,
controlled HIG. The policies of HIG were not directed primarily to its own
ihterests, but rather to those of the HEI family of companies. HEI treated
its various enterprises as divisions of the same entity as opposed to
separate corporations that have separate, distinct and sometimes conflicting

interests.

1Q



HIG shared common directors, officers, and employees with HEI.

HEI contributed capital and controlled the capital structure of HIG.

HIG possessed inadequaté capital before, on, and after September 11,

1993, because of capital reserve and other decisions made by directors and

officers of HEI.

HEI financed certain of HIG’s business expenses, including, but not limited

to, employee salaries and compensation.

HEI described, advertised, and held out HIG as a department and division

of HEI.

HEI represented that HIG’s business and/or financial responsibilities would

be fully supported by HEI.

The HIG directors and officers did not act independently in HIG’s interest,

but took orders from HEl and acted in HEI's interest.



10.

11.

12.

13.

14.

15.

HIG shared with HEl common business departments, facilities, equipment,
and other resources, and was required to submit regular progress reports

to HEI, together with all of HEI's other non-regulated companies.

HIG entered into contracts and other bilateral arrangements with HEI that

favored HE!'s interest over HIG's interest.

Directors and officers of HEI are directly responsible for the activities that

form the basis of the allegations brought forth in this Complaint.

HE! exercised substantial control over HIG’s employment practices,

including but not limited to hiring, compensation, promotions, transfer, and

termination of HIG’s employees.

HIG used certain professional and financial services that were also used by

HEL

Because HE! actually controlled HIG and disregarded HIG’s corporate form,
HEI is liable for any of HIG's deficit, liable for all of HIG’s debts to any
creditors, and others, and liable for any monies paid by HIG to HEI for any

reason.

21



Whether or not the above allegations made in the Complaint against HEI are true
or not, HEI must now expend substantial resources to defend against the allegations
brought by the DCCA in order to avoid vicarious liability because it purportedly
breached the corporate veil which is available in a bona fide arms-length relationship

between a parent and corporate subsidiary.

Over the past several months, we have examined the day-to-day interactions
between KS/BE and its corporate affiliates. Suffice it to say that while there is a
general sensitivity to the arms-length issue, more can be done to protect the
integrity of the corporate veil of each corporate subsidiary. As such, Part 3
summarizes various recommendations and options regarding KS/BE’s arms-length

relationship with its corporate subsidiaries.

)
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SUMMARY OF RECOMMENDATIONS REGARDING THE
ARMS-LENGTH RELATIONSHIP BETWEEN KS/BE

(INCLUDING ITS TRUSTEES, OFFICERS AND DIRECTORS) AND ITS
CORPORATE AFFILIATES

Formalize channels and methods of communication between KS/BE and its
corporate affiliates and with outside parties.

® Written communications should be on appropriate letterhead and addressed
to the proper parties, including pertinent position titles. Royal Hawaiian
Shopping Center (RHSC) should report onits own letterhead recommended
actions with regards to tenants in properties managed by RHSC. RHSC or
any other subsidiary should not use KS/BE letterhead for reporting to
Trustees. Proposed actions regarding commercial properties managed by
RHSC should be through the General Manager, Asset Management Group,

who would then report to Trustees.

@ in investments in which RHSC is the direct investor, primary
communications regarding the status of the investment, financial reporting,
future developments of the investment, and so forth, should be directed to

RHSC with the necessary copies to KS/BE.



® In situations where a subsidiary is involved in litigation, bankruptcy, or
negotiations with third parties, it must be made abundantly clear to the third
party that the subsidiary itself is in control of the negotiations and litigation

and not KS/BE.

2. Identify and delineate the rol f KS/BE its corporate subsidiary when

participating jointly in a multi-level transaction or project.

@ Often times, KS/BE's investments are multi-leveled with ﬁnanging being
provided by KS/BE and equity investment by a subsidiary. Essentially, the
record should reflect that proper due diligence had been conducted by
KS/BE in providing financing to the transaction and a subsidiary in
providing equity monies. The equity investment should be in line with the

investment philosophies of the subsidiary.
o The financing provided by KS/BE should be competitive with the market.

® Investments transferred to a subsidiary should be consistent with the

operational goals and objectives of the subsidiary.



3.  Subsidiaries should be adequately capitalized to carry out its business objectives
as provided in the articles of incorporation.

® At times, the operating capital demands of a subsidiary should not be
financed by the parent on a piece-meal basis. This process breaches the
financial independence of a subsidiary. To the extent that subsidiary third-
party debts are secured by KS/BE, the debtor subsidiary should properly

compensate KS/BE in undertaking such risk.

4. Establish a cost-sharing pr ure for support services rendered b BE sta

to a subsidiary.

® Most of the service departments and divisions within KS/BE have provided
and continue to provide such services to the subsidiaries. These services
include legal advice and consultation, engineering services, appraisal
services, computer services, personnel and labor-related services, and
some times communications/media services, and public relations services.
To the extent that a cost-sharing arrangement is developed, staff at KS/BE
must be trained to keep time sheets in ofder to properly account for any

cost-sharing.



[ An alternative to cost-sharing would be to treat services to the subsidiary

as a capital contribution.

The current directors and officers of each KS/BE subsidiary needs to be reviewed

in its totality in order to maintain the integrity of an arms-length relationship among

the corporate affiliates.

® . Basically, the directors and officers of a subsidiary should not be dominated

by persons who are Trustees or officers and directors of KS/BE.

Establish meaningful consulting agreements for management services rendered b

staff of KS/BE for subsidiary matters.

o To the extent that KS/BE staff is called upon to offer assistance in the
management of subsidiary projects and transactions, KS/BE should be
reimbursed costs incurred by such employee working on non-KS/BE
matters. In.the event, however, that management of subsidiary transactions
consumes substantial time of a KS/BE employee, then transfer of such

management employee might be considered.



® The employment practices of each subsidiary should not be controlled or
managed by KS/BE or its personnel department. Any indication of control
or management by the parent of a subsidiary’s employment practices would
be pivotal in the determination of an arms-length relationship.

7. Establish . a _subsidiary compensation policy for directors and officers of

subsidiaries.

o To the extent that subsidiaries are operating entities, its directors and
officers acting on behalf of such subsidiary should be compensated
appropriately by the subsidiary in order to demonstrate the separateness

between a subsidiary and KS/BE.

>2
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BISHOP ESTATE ORGANIZATIONAL LISTING

KS/BE’'S BOARD OF TRUSTEES. =

Myron Bennett Thompson .
- . Oswald Kofoad ‘Stender - .. =
- - Richard-Sung-Hong:Wong.. - ,
Marlon Mae LokelaniyiLlndsey

PAUAHI HOLDINGS CORPORATION

Date of Incorporation;  May 31, 1991 (Bawaii corpotatiou)

Directors: Lo ) 1

Henry H. Peters Chairman
wWallace K. Tirrell :
Richard Sau Hung Wong (RHSCI)

Officers: ) . FUE ML TE g T e
Richard sau Bung Houg (RHSCI)' " President - .-
Wallace K. Tirrell.. 3 ‘Vice President.

‘Glenn H. Ha.ra '

- October 20, 1993 1

T



October 20,

ENTITIES ’WHOLLY"OWNED BY PAUAHI HOLDINGS. 'ORPOR&TION

‘ROYAL HAWAIIAN :SHOPPING CENTER, .INC. - fxa HELUMOA LAND CO., INC,

Date of Incorporation . July 30, 1975 (Hawaii corporation)-

D'iractors: . . 3
;. Henry H. Peters’ . Chairman
Matsuo Takabuki E

- wallace K: v‘x‘irrell

Wallace K. Tirrell : President

Antnony Sereno _ Vice President . =
Robert Herkes Vice President o
Joseph’ sPence III Corp. 2nd Vice Pruidcnt
Edith P..S. Won' Corp. ecratary .. LA
ceorge Bem:ickuon Treasurer

Diroctota':v' e
Myron B. Ihompson s
Wong. (B.BSCI)

BNC‘ Nakaoka

31



October 20,

'ACCESSORY PLACE INC. . -~ = o "
Date of Incorporation: February 4, 1993 (a Delawars corporation)

193]

- *KEAUHOU COMMUNITY SERVICES, -INC.. .

‘Date of Incorporation: October 18, 1991 (Huwdii,"corpoyratyign) ik

j Officers:

"oswald K.

_Matsuo Takabuki

_Officers: - . . ° e ;
Louis A. Kau President’ - 7ot &
‘Rathan T. K. Alpa Vice Praesident & General:Counsel 3

- pater. Indiveri
. Gail Armistead:
*“Pran Szukics’ :

Wallace K, Tirrell : Chairman ~
John Moore v

Wallace K. Tirrell.

- Joseph K. Spencer III b

John W. Rocha .-, .

Louis A, Kau:'

Glenn H. Hara'

Glenn H. Hara Secratary/Treasurer . . ;-

Directors:

Mark Hoffman
Jonathan Rosen
Mitchell D. Gilbert
Raymond H. Wechsler
Hatsuo Takabuki ’

LN e T IR S

Officers:
Mark Hoffman
Kevin Shahan

AN




ENTITIES WHOLLY OWNED BY ROYAL HAWAIIAN

(cont’d.)

HANFORD’S INC. - = S >
Date of Acquisition:. June 4, 1992
- - {North Carolina corporation)

Director: .- .. ..
Bric K. Martinson

o g Preeident 2
#ieVice: ‘President -V

Btic K. Hartinson =
_Paul Norman 3
- Richatd Sau Hung Hong (RESCI)

Officers:

Bric K. Martinson .
- -Sam McInnis

Jeff Ketchledge .

Suzanne K. Johnson

Executive Vice President
‘Vice President of Sales -

Vice President of Figa.nce

October 20, 199)

Marion Mae Lokelani Lindsey

' Richard Sau Hung Wong (RHSCI)

SNAP PRODUCTS, INC.
Date of Incorporation: April 8, 1993

Vice President of Opetationlﬁ q - Jott‘&otchlodée

HANFORD’S CREATIONS, INC.

Date of Incorporation: April 8, 199)
{North Carolina corporation)

Directors:

Chairman . ‘

Paul Rorman

Paul« Nomn

ﬁ Ben:y Petty 1_

-{North Carolina corpotation)

Richard Sung Eonq Hong Chairman - -
Paul Norman .

Richard Sau Hung Honq (RHSCI)

Officers:
Bric K. Martinson Executive Vice President
Sam McInnis - Vice Presidant of Sales

Vice President of Operations

Suzanne K. Johnson : Vice President of Finance:

XX
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