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Trustee selection debate
centered on spirit of will

Honoring true will of princess
requires some interpretation

i Within the next several
weeks, Probate Court
Judge Kevin Chang will
hear proposals on a new
selection process for
trustees of the Bishop Es-
tate.

: The hearing has been
forced by the decision in
Iute 1997 by four of the
five Hawaii Supreme
Gourt Justices that they
would no longer partici-
pate in selecting trustees
af the multibillion-dollar
dstate. Hawaii Supreme
Gourt justices had been
choosing trustees for
more than a century un-
der the terms of the will of
founder Princess Bernice
Rauahi Bishop.

. Trustee selection is con-
sidered one of the most
significant issues involved
in a two-year controversy
surrounding the estate
trustees’ financial activi-
ties and supervision of the
Kamehameha Schools.

By Randall Roth, et al.

Princess Bernice Pauahi
gave the power to select Bish-
op Estate trustees to a majori-
ty of the three justices of the
Supreme Court of the King-
dom of Hawaii.

Presumably, she wanted
them to act in their “official®
capacity, since in those days
Supreme Court justices han-
dled all probate matters
(wills & trusts).

As the kingdom evoived
into a republic, then a territo-
ry and finally a state, Su-
preme Court justices contin-
ued to select Bishop Estate

trustees, though jurisdiction
over probate matters shifted

continuing involvement by
describing it as “unofficial.”

Without question, Pauahi’s
will should be honored. This
is true from a moral, as weil
as legal, point of view. But
because of developments
since Pauahi’s death, her will
has not been, and cannot be,
followed literally.

First, the Supreme Court
that Pauahi had in mind
ceased to exist with the over-

See TRUST, B4

throw of the monarchy.

Second, Pauahi instructed jus-
tices to select only members of the
Protestant religion. However, fed-
eral and state constitutions now

gion, even when supposedly act-
ing in an unofficial capacity.
Thar's why Chief Justice Ronald
Moon announced some years ago
that he and the other justices had
20 choice but to ignore Pauahi’s

their official duties. This canon of

ial ethics presents them with
a “Catch-22" in the case of the
Bishop Estate — they cannot de-
cide controversies involving
trustees they handpick. and they
cannot handpick trustees if it pre-
vents them from deciding contro-
versies.

The attorney general has now
proposed that trustee selection be
shifted from the five justices of the
state Supreme Court to the four
judges of the [ntermediate Court
of Appeals. As part of this propos-
al, the intermediate court wggld
be permanently disqualified from
all cases involving the Bishop Es-
tate.

But substituting one group of
judges for another simply is not
good enough. It fails to address
what the attorney general de-
scribes as “a perception of polio-
cal influence (that) may be incur-
able and may exist at all leveis of
the judiciarv ...”






Honolulu ;Advertiser

October 3, 1999, p. B3

NOT JUST ONE PERSON

Many joined statement
on trustee selection

The Advertiser recently print-
ed a statement on trustee selec-
tion that had been submitted by
three groups: the “Broken
Trust” authors, Kamehameha
Schools Alumni Association
Board of Presidents and Na Pua
A Ke Alii Pauahi. Unfortunatety,
it bore a byline of “Randall Roth,
et al." and was placed next to a
former trustes's critique that be-
gan with a direct reference to
me. (“Trustee selection debate
centered on spirit of will" Sept.

uﬂperha;ummaﬂmmd—
ers to think that this former
trustee and [ were engaged in a
one-on-one debate,

The real message is far more

exciing.

People passionate about pre-
serving Pauahi's legacy were
able to come together and speak
with one voice on the pivotal,
emotionally charged issue of
rustee selection. Naturally, not
everyone will agree with this or
any other position. The fact that
an ousted trustee would not is
almost reassuring.

Shortly after the joint stare-
ment was submitted to The Ad-
vertiser, it was embraced by Na
Kumu O Kamehameha, the 220-
member association of Kame-
hameha Schools teachers and

staff,
Randy Hoth

COMNCLUSIONS PREMATURE

Bishop Estate trustees
not permanently ousted

The three remaining trustees of
the Bishop Estate seem to have
been buried prematurety by Mike
Crozier (“We can't tammper with the
will of Princess,” Advertiser, Sept.

30).

True, they are indeed three
corpses who refuse to admit they
are dead, but technically they are
still breathing. Lokelani Lindsey’s
“permanent” removal by Judge
Bambi Weil is on appeal. Henry Pe-

new trustees, the most important
consideration is the process by
which individuals are selected.
Even the so-called Justice’s Work-
agrees that "process” is vital to a
credible appointment.

But all five Justices admit that
theymnanmly‘mmdrindhrid-
ual capacities” (this bit of logical
nonsense was invented by the Jus-
tices of the Supreme Court of the
territory of Hawaii). The ethical
problems in this proposition, espe-
cially now that Hawaii is a state.
are what led four of our current
Justices to say they will not act in
this maiter uny longer.

Trying to fathom Princess
Pauahi's wishes over 100 years lat-
er is not a rational exercise for an
intelligent person. | feel sure, how-
ever, that she would not have

wanted the setup of her ust to be
moved out of Hawaii or the chanta-
bie educational purpose behind her
trust to be turned into an enter-
prise for profit, both of which were
investigated by the removed

Tustess.

The Bishop Estate frustees
over a year ago (o insarte
a CEO-managed operation. The
fact that they ignored this agree-
ment was one of the reasons for

their removal.
to interject racial preju-
the Kamehameha students, par-
ents. alumni and teachers were the
ones who in 1997 finally rose up
against what they perceived as the
arrogance, greed and incompe-
tence of the then majority frustees.
Ay involvement [ have had in this
matter has been only to help them.
Incidentally, [ am not retired and

Samusi P. King
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Peters erre

Statements recently attributed
by The Advertiser to former
Bishop Estate trustee Henry Pe-
ters prompt us to write (“Peters
defends his large salary,” Aug.
18).

_ Statement No. 1: “Pauahi
. . knew that her trustees would be
, well compensated.”

_ Correction: At the time Ber-
, .nice Pauahi signed her will,

" . trusiees were allowed to receive

. .compensation only if the govern-
. .ing instrument specifically pro-
: vided for the payment of com-

pensation. Pauahi’s will is silent
about compensation. The expec-
tation in those days was that
trustees of a charitable trust
would serve without compensa-
tion.

Statement No. 2: “She recog-
nized that the management of a
Hawaiian land-based trust would
require full-time trustees who
were committed 100 percent to
the estate and not to another

éonection: None of the
trustees named in Pauahi’s will

devoted full-time efforts to the
Bishop Estate. There is no provi-
sion in the will regarding the
amount of time the trustees are
expected to spend on her estate.
Trustees did not make this as-
signment their sole career occu-
pation until relatively recent

years.

Statement No. 3: “ . . . a per-
centage of revenues” should be
the basis for trustee compensa-
tion because the job is “perfor-
mance-driven.”

Correction: Court-appointed

d in claims about Pauahi’s will

master Colbert Matsumoto de-

termined that the former trustees

generated a total return of minus

1 percent during the most recent

period reviewed by the Probate

Court (1993-95). This calculation

takes into account the income

from Goldman Sachs. Losses

from other investments totaled
nearty $300 million.

Samuel P. King

Walter Heen

Gladys Brandt

Randall Roth

Authors of “Broken Trust”®
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Picking the next trustees

Selection committee
overseen by the Probate
Court wouid best serve
Bishop Estate.

Probate Judge Kevin Chang has
ordered the Bishop Estate trustees to
“show cause” as to wity they should
not be removed from office. As a
practical matter, this means that re-
placement trustees soon will be
needed.

[n the short run, the court couid
simply broaden the responsibilities
currently assigned to the special-
purpose trustees.

Permanent replacements eventu-
ally will be needed, perhaps soon.
Rather than debate the merits of
mediate focus shouid be on identify-
-ing the best process for selecting
rustees,

The will of Princess Pauahi direct-
ed that replacemert trustees be se-
lected by “a majority of the justices®
of the Supreme Court of the King-
dom of Hawaii. When that was writ-
ten in 1883, the Supreme Court and
the Probate Court were the same

thing.

But for many years, a separate
Probate Court has had general juris-
diction over trusts and estates.
That’s why state Supreme Court jus-
tices have not been able to seiect
trustees in their official capacity as

justices.
Pointing to the language of the
will, they've said that they were se-
lecting trustees in their individual ca-
pacity (Le., not as justices). But the
current code of judicial ethics does
not allow justices to select trustees in

any capacity when doing so requires

ISLAND VOICES

GLADYS BRANDT, SAMUEL
P. KING, WALTER HEEN
AND RANDALL ROTH
Gladys Brandt, Samuel P. King,

Walter Heen and Randall Roth au-
thored the “Broken Trust” essay.

thatmzyremsethamdmfmm
the trust.

Four of the five aurrent justices
have acknowledged this by an-
nouncing that they will no longer in-
volve themseives in the selection of
trustees. Regardiess of what the fifth
justice might like, neither the law
nor the will permits him to select
trustees “ag a majority of one.” Con-
sequently, the task of selecting fu-

tee and work with it to establish
comprehensive criteria and proce-
dures to be used in choosing each
new trustee. Public input should be
solicited where appropriate.
Praumably.theselecﬁoncom-

_ appreciation
Hawaiian history, language and cul-
ture. Relevant experience and
demonstrated competence in areas

important to the trust. Reputation

fu'lumymmﬂnyamvnyam
. Keen sense of humor

ry duties and willingness to take
um i .

We suggest that each trustee be
appointed for a specified term of
years, with the possibility of reap-

primarily

and that the Kamehameha Schools
chana play the major role in the se-
be heard as weil.

Once the selection committee has
been formed, the Probate Court’s
peimary function should be to satisfy
itself that prescribed procedures
were followed and published criteria
apptied. Absent compeiling reasons
explained in a written ruling, the
court should appoint the person
norminated by the committee.

At least by the time the court
makes the appointment, the entire
list of persons considered by the
committee should be made a part of

ty and desire to serve as true stew-
ards.
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Remove the trustees — now

Probate Court must put an
end to the dysfunctional
board at Bishop Estate.

If the Bishop Estate trustees truly
mmmmmmm
ciaries, they would have stepped
amdaimg

uneasy. Af-
ter all, it was justices of our
Supreme Court who selected these
trustees, more on the basis of politi-
cal payback than on merit, and the
judiciary in Hawaii has a sad track
record when it comes to holding
Bishop Estate trustees acoountable,

going lawsuit against Lokelani [ ind-
seySheshguldhermnwd,hnmt
because she micromanaged the
school, exerdised poor judgment or
was mean to people. Sha should be
remaved for the same reasons other
trustees should be removed: serious

andmpeatedhmdﬁdﬂﬂﬂ:y'

M@mhmumm&
trustee Lindsey, among other unfor-
tunate consequences, this trial has
pmvﬁadﬂmﬁnbate&:mwﬂhan
excuse to defer s job.

Only the probate judge has the
power to remove all five trustees im-
mediately. He or she can do that
whenever doing so would be in the
best interests of the trust and its
beneficiaries.

Fundamental notions of faimess
require that the trustees be given a

WALTER HEEN, ET AL.

Walter Heen, Samuel P. King,
Gladys Brandt and Randall Roth
were four of the authors of the
“Broken Trust” essay critical of
the Bishop Estate board of
frustees.

dnn'tqaphrmﬂumdmjr
removal

Judge Colleen Hirai took the
question of temporary removal “un-
der advisement” six months ago.
Her failure to malee a decision, one
way or the other, is troubling in that
she has for quite some time had
scathing reports of fact-finders, and
the law in this area is quite clear.

Judge Hwhqmgmuﬁym

- assigned to the

I-hpdzmytnwiﬂhshsrmfm
make a decision. T
How many outside evaluators
have to call the trustees’ rule “dys-
functional® before a probate judge
puts them aside? How many
trustees have to be indicted? How
obvious must it be that these
trustees can't possibly be devoting
their undivided attention to the
needs of the trust?

over the steering of the bus. Don't
you think the interests of the chil-

dren require new drivers?

Of course, removing trustees is
Just half the equation. Replacements
would have to be named. Four of
the Supreme Court justices have
said they will not participate, while
the fifth, Justice Robert Klein, re-
portedly thinks that he alone can se-
lect new trustees, "as a majority of
u-

Klein's position ignores the letter
and spirit of the princess’ will, as
well as judicial ethics and public
replacement Bishop Estate trustees
be appointed by the probate judge.

Mary have wondered if ane low-
ercourt judge would do amy better
than five Supreme Court justices.
The answer is that he or she might
at least will follow an open process
that promotes public confidence
and permits accountability,

One such approach would involve
enlisting the assistance of a blue-rib-
bon panel of community leaders
and limifing the court’s imvolvernent
to making sure that the panel fol-
fows its own published procedures
anda;q:tlﬁiumpublmhadm
ﬁﬂmmﬂamﬁﬂuﬂd
adequately reflect and represent the
1Hn'mﬁmmmunty

To most people both here and
outside Hawai, our Probate Court's
' failure to remove these trustees, at
least tempararily, is as inexplicable
a8 is the fact that this mess can be
traced back to justices of our
Supreme Court. The whole sordid
affair seems like something out of a
banana republic rather than a state
of the union.

It cannot be allowed to continue
any longer.
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Trustees must be removed — now

If the Bishop Estate trustees truly
cared about the trust and its beneficia~
ries, they would have stepped aszide
long ago. Yet they don't want to gve up
money and power, and are worried that
their successors will cooperate with
the attorney general and others investi-
gating their management of the trust.

Clearly, the current mes3 will have
to be resolved in the courts. This
leaves us feeling uneasy. After all, it
was the justices of Hawail's Supreme
Court who selected these trustaes,
more on the basis of political
than on merit. Also, the judiciary in
Hlﬂiih.ulndmtmudmnlt
comes to holding accountable the
Bishop Estata trustees.

It's hard to feel good about the ongo-
ing lawsuit against trustee Lokelani
Lindsey. She should be removed, but
not because she micro-managed
Kamehameha Schools, poor
judmuntnrwummupmplu.shl
should be removed for the same rea-
sons the other trustees must be re-
maved: serious and repeated
of fiduciary duty.

Only the probats judge has the pow-
er to remove all five trustees {mmedi-
ately. He or she can do so when itisin
the best interests of the trust and its
beneficiaries. Ffundamental notions of
fairness require that the
given a chance to respond to allega-
tions of wrongdoing before being re-
moved permanently, but these notions
don't apply in the case of temporary

removal

Judge Colleen Hiral took the ques-
al “under ad-
visem
mmnlde:himunnmwthnom-
ar,ln;muhlinllnlhlt:hihuhld—
!‘urqult.uumﬁmi—unhinlrupﬂm
of fact-finders. The law in this area is

quita clear.
How many outside evaluators have
to call the rule " on-~

al" before a probate judge puts them
aside? How mamy have to be
indicted? How obvious must it be that
these trustees can't possibly be devot-
ing their undivided attention to the

peeds of the trust?
Recently, Judge Kevin Chang was
to the probate court. Hopeful-
I:,hnwiub-lmruﬁcmtomlh:
decision

Of courss, the trustees is
just half the equation. HReplacements
would have to be named. Four of the
justices have said that they will not
in this while the
fifth, Justice Robert Elein, reportedly
thinks that he alone can select new
trustees as & “majority of one.”

Klein's position ignores the letter
and spirit of the princess’ as well
as judicial ethics and publie policy.
Clearty, the law that replace-
ment Bishop Estats trusiees be ap-

by the probats judge.

qome have wondered if a lower
eourt judge would do any better than
five justices. Maybe or not. But
we hope that the one judge at least will
follow an open, honest process which
promotes public confldence and per-
mits accountability.

One such approach would |nvolve en-
listing the assistance of & blue-ribbon

of community leaders, and limit-

the court's involvement to making

sure that the follgws its own pub-

lished and applies its owm

published eriteria. Of course, such a

panel should adequately reflect and
the Hawaiian community.

To most people both here and out-
side Hawaii, our court’s fail-
trustees, at least

fact that this mess can
to our Suprema Court justices.

This whole sordid affair seems like
something out of a banana republie
r:lhuthmuhtuﬂhlmmu.unm—
nuthiﬂlundtnmnumt

Picture a bus packed with children,
down a hillside. Five indi-
viduals are fighting with others and
among themselves over the steering of
the bus. Don't you think the interests
dthlchﬂdnnuquinnndﬂun?
nmnnmm,wumum.
SAMUELP. nﬁu.mnmm
“Broken Trust” authors
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Delaying justice

The Bishop Estate trustees are
under siege: One of them has been
indicted on a charge of first-
degree theft and another has told
friends that he expects to be next.
The master has recommended that
all five be assessed fines that eas-
ily could total millions of dollars
each. The attomney general has asked
that the court also order the repay-
ment of millions in excessive
compensation. The IRS is expect-

ed to insist upon that itself, and to
assess its own fines in any event.
Federal and state grand juries are
contemplating additional indict-

ments based on an array of alleged”

transgressions, including use of
estate funds to pay political debts.
Two trustees are in court trying to
get a third fired, and stories abound
about unproductive trustee meetings
that end in shouting and near-phys-
ical altercations.

We are at a loss to explain why
trustees have not yet been removed.

Calls for undue process are
totally misplaced. A trusteeship con-
fers dutiés, not rights. Trustees serve
at the pleasure of the probate court.
They can and should be removed

whenever that is in the best inter-
ests of the trust and its beneficia-
ries.

The Hawaii Supreme Court has
upheld a trustee’s removal based on
a master’s finding that the trustee
had not been “sufficiently careful-
and diligent in the performance of
his duties.” The United States
Supreme Court has upheld a
trustee’s removal solely on the basis
of “disharmony” with a co-trustee.

If these trustees truly cared
about Pauahi’s legacy and took seri-
ously their fiduciary duties, they
would step aside on their own, at
least until they had resolved their
personal legat problems. This is not
likely to happen. These trustees have
grown accustomed to excessive fees
and unchecked power. Some of
them also like being in a position
to intimidate witnesses, obstruct
investigations and “borrow” trust
funds for personal use.

The attomney general has asked
for the removal of four trustees. The
probate court has the power and
responsibility to do exactly that, as
long as it is in the best interests of
the trust and its beneficiaries.
From our perspective, this should
not be a difficult call.

The court has everything it
needs to make a decision. There is
no good reason to wait any longer.
Justice delayed is justice denied.

Samuel King, Walter Heen,
Gladys Brandt and Randall Roth
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High court
justices
must step
aside

All judges, including Su-
preme Court justices, are sup-
posed to step aside when faced
with a conflict of interest, or
even just the appearance of it
Any other approach would un-

dermine the public’'s confi-

dence in our system of justice.

We previously called upon
Hawaii's Supreme Court jus-
tices to step aside in all matters
relating to the Bishop Estate,
and thought that they had
heeded our advice. But last
week we watched in horror as
the justices “qualified” their re-
cusal decision.

According to their spokes-
person, the justices now are
saying that they will step aside
only on matters arising from
the attorney general's investi-
gation, and not from related
controversies like the current
artempt to oust trustee Loke-
lani Lindsey, At best, this is le-
galistic hair-splitting that
makes a mockery of the prind-
ples underiying judicial ethics.

This inexplicable develop-
ment is all the more troubling
now that the attorney general
has uncovered evidence of se-

p. B2

cret contacts between Su-
op Estate trustees. Such exira-
Jjudicial behavior would be log-
ical and appropriate if the jus-
tices’ first and foremost duty
were contained in the will of
But Hawaii's Code of Judi-
cial Conduct provides other-
wise: “The judicial duties of a
judsumkepremdemaumn]l
the judge’s other activities . .

ties so that they do not . . . cast
reasonable doubt on the
judge'sn:npaciiytnantiuq:n:—
tially as a judge...
Huwwmﬂda]ltlgm feel

We are not suggesting that
Hawmii’s justices are dishonest
or that they would be partial in

iding matters related to the
Bishop Estate. It is enough
simply to point out the special
tices and these trustees, and
the very real possibility that
these justices someday will be
sued personally on a negligent-
hire theory for damages and
surcharges that can't be col-
lected from these trustees.

Under the circumstances,
the justices' refusal to let other
judges decide all issues related
to the Bishop Estate does great
damage to the public’'s confi-
dence in the integrity of the ju-
diciary.

Samuel King
Gladys Brandt
Walter Heen
Randall Roth
“Broken Trust”™ authors



The Honolulu Adveriser

December 8,

1998, p. A9

Why haven’t Bishop trustees been removed?

The Bishop Estate trustees

+ are under siege:

5}

B One of them has been In-

“ dicted on a charge of first-de-

gree theft and another has

- told friends that he expects Lo

-

be next.
B The master has recom-

‘mended that all five be as--

sessed fines that easily could
total millions of dollars each.

B The attorney general has
asked that the court also order
the repayment of millions in
excessive compensation. The
IRS is expected to insist upon
that itself, and to assess lis
own flnes in any event.

® Federal and state grand
juries are contemplating addi-
tional indictments based on an
array of alleged transgres-

slons, including use of estate
funds to pay political debts.

B Two trustees are in court

trying to get a third fired, and
storles abound about unpro-
ductive trustee meetings that
end In shouting and near-
physical altercations.

We are at a loss to explain
why trustees have not yet
been removed.

Calls for due procesa are to-
tally misplaced. A trusteeship
confers duties, not rights.
Trustees serve at the pleasure
of the probate court. They can
and should be removed when-
ever that is in the best inter-
est of the trust and its benefi-
claries.

The Hawail Supreme Court
has upheld a trustee's removal

based on & mastier's finding
that the trustee has not been
“sufficiently careful and dili-
gent in the performance of his
dutles.” The U.S. Supreme
Court has upheld a trustee’s
removal solely on the basis of
disharmony with a co-lrustee.
If these trustees truly cared
about Pauahi's legacy and
took seriously their fiduclary
dutles, they would step aside
on their own, until at least
they had resolved their per-
sonal lefa] problems. This &
not likely to happen. These
trustees have grown accus-
tomed to excessive fees and
unchecked power. Some of
them also like being In a posi-
tion to intimidate witnesses,
obstruct investigations and

“borrow” trust funds for per-
sonal use.

The attorney general has
asked for the removal of four
trustees. The probate courl
has the power and responsibil-
ity to do exactly Lhat, as long
as it is in the best interests of
the trust and its beneficiaries.
From our perspective, this
should not be a difficult call,

The court has everything It
needs to make a decision.
There is no good reason to
walt any longer. Justice de-
layed is justice denied.

Samuel King
Walter Heen
Gladys Brandt

Randall Roth
Authors of “Broken Trust” essay
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There’s no need to delay
removal of trustees

The Bishop Estate trustees have
failed to properly carry out their
fiduciary duties. Anvone who has
read the fact-finder's reports knows
this. So why have they not been re-
moved?

The trustees have cited two princi-
ples of American jurisprudence:
People should be considered inno-
cent until proven guilty, and not be-
ing denied a right or suffering prop-
erty loss without due process of law.

But the first principle (*lnnocent
until proven guilty” applies only in
eriminal trials. The removal of
trustees is a civil action. The second
principle ("due process”) also does
not apply. A trusteeship confers
fiduciary duties, not civil or property
rights.

The word "“trustee® says that a per-
son has been trusted to hold proper-
ty, not for his or her own benefit, but
for the benefit of others. Trustees are
required to carry out their duties in
ways that will inspire confidence in
their ability, integrity and commit-
ment to serve others. If for any rea-
son a trustee ceases to inspire that
confidence, it's time for a change.

The probate court has the power
ta.remove all five trustees perma-
nently. But we're talking now only
about temporary removal. If one or
more of these trustees eventually is
vindicated, that one or ones can and
should be reinstated.

The trustees' reluctance to give up
unchecked power and exorbitant
fees might be understandable, but

it's not legally or morally relevant.
Trust law and common sense dictate
that the probate court do what is in
the best interests of the trust and its
beneficiaries, and that it do s0 in a
timely fashion.

The probate court has everything
it needs to make a decision. The
most recently stated reason for not
acting is the trial in which attorneys
for trustees Oswald Stender and Ger-
ard Jervis are asking the Circuit
Court to remove only trustee Loke-
lani Lindsey. To us, this is not a good
reason for delaying the probate
court's decision

Those attorneys are ethically
bound to watch out primarily for
their clients, Jervis and Stender.
And that's exactly what they are do-
ing by focusing exclusively on Lind-
sey's inept style and poor judgment.
Presumably, they will continue to
steer clear of fiduclary issues that
directly implicate their clients. The
conflict of interest inherent in this

should ba obvious.

The criminal indictments against
two trustees are added reasons for
temporary removal. But the record
already is overwhelming. These
trustees should have been removed
long ago. Better late than never.

GLADYS BRANDT,
SAMUEL KING, WALTER HEEN
AND RANDALL ROTH

Editor's note: These writers are co-
authors of “Broken Trust,” the essay
printed in the Star-Bulletin Aug. 9,
1997, that prompted Governor
Cayetana to order an investigation of
Bizhop Estate.
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OHA leader wrong in criticizing estate probe

. The new leader of the Office
of Hawailan Affairs recently
voiced her disappraval of the
Bishop Estate investigation,
saying “I don’t know of any
ot! r state where the attorney
general is given free rein to go
into a private agency and look
for things" (Advertiser, Nov
28). This statement reflects
two misconceptions:

m The Bishop Estate is not a
private agency. It's a charita-
ble trust.

@ There is nothing unusual
about our attorney general's
ability to conduct this investi-
gation. In fact, the opposite is

true. Attorneys general in
every state have not just the
authority but the responsibility
to do exactly what this attor-
ney general is doing. It’s called
parens patriae and has been an
integral part of English and
American trust law for cen-
turies.

Perhapa the new OHA leader
was just expressing in her own
way what her predecessor has
opined on many occasions —
that the investigstion is taking
something away from Hawal-
jans. If 80, they are wrong.

The current trustees all are
part-Hawaiian, but it's primari-

ly the Hawalian community
that has been shortchanged al-

ready and that would be hurt

further if the estate were to
lose its tax-exempt status.
Ethnicity does not explain
why these trustees are being
investigated by the attorney
neral and four other law-en-
orcement agencies any more
than it explains their behav-
for. With the exception of Os-
wald Stender, they were se-
Jected because of their politi-
cal pedigrees. Is anyone really
surprised that recipienta of po-
litical plums would treat

Pauahi’s legacy like their own '

fiefdom rather than a sacred
trust?

Soaner or later, the probate
court will remove some
trustees, When that happens,
each replacement (temporary
or permanent) should be a per-
son not only of unquestionable
integrity, competence and
commitment, but also thor-
oughly versed in (ferhapn
even passionate about) Hawai-
jan histary, language and cul-
ture. Thia would be consistent
with the princess’ will.

Randall W. Roth
University of Hawail
Law Professor
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Remove all trustees now

The attorney general has
asked the probate court to re-
move all five Bishop Estate
trustees. That hearing is sched-
uled for Oct. 23 and probably
will be assigned to Judge
Calleen Hirai.

In a separate action, trustees
Oswald Stender and Gerald
Jervis are seeking the removal
of trustee Lokelani Lindsey.
That one is scheduled for Nov,
2 in Judge Kevin Chang's
courtroom.

There is a hearing Friday in
Hirai's courtroom involving a
third legal action. This one was
initiated by all five trustees
years ago when they asked the
probate judge to approve their
annual accounting for fiscal
year 1993-94.

This matter has moved slow-
ly, primarily because of diffl-
culties encountered by the
court-appointed master in get-
ting access to essential infor-
mation. But it heated up sever-
al months ago when the master
submitted a 145-page report de-
tailing a muititude of serious
breaches of trust. The follow-
ing are selected highlights:

® [mproper diversion of $350
million of income that was sup-
posed to be spent educating
Hawaiian children. This was in
direct violation of court orders
and the terms of Bernice
Pauahi’s will. Also, it was done
without proper disclosure.

@ Failure to develop a com-
prehensive investment plan,
failure to properly investigate
investment opportunities and
failure to properiy monitor ex-
isting investments.

B Failure to properiy account
to the court and to follow a
provision in Pauahi’s will that
mandates annual disclosure to
beneficiaries.

8 Improper expenditure of $1
million of trust funds to fight
federal legislation that posed a
threat to only the trustees.

8 Failure to properly moni-
tor each other’s actions.

Trust law empowers the pro-
bate court to remove one or
more trustees on its own initia-

Island Voices

tive whenever circumstances
warrant such action. The stan-
dard to be applied is “whatever
will be most beneficial ta the
interests of the beneficiaries.”

What this means is that Hirat
has the power and authority to
remove these trustees as soon
as Friday.

There is ample for
such action, including a state
Supreme Court decision (Estate
of George H. Halt, 33 Hawaii
352 (1935). Case law indicates
that trustees can be removed

in the governing document.
B Failure to obey court or-

8 Failure to properly account
to beneficiaries or the court.

B Active concealment of im=
portant information from bene-~
ficiaries or the court.

@ Failure to properly moni-
tor the actions of a co-trustee.

B Lack of mutual confidence
and cooperation among trust-
ees,

8 Failure to invest prudent.

ly.

@ Failure to recognize and
effectively address conflicts of
interest.

B Failure to understand or to
pursue in good faith the central
mission of the trust.

Based solely on a reading of
the master’s report, all of the
above appear to apply. Accord-
ing to trust-law professor Ran-
dall Roth: “On a scale of 1 to
10, the case for removal ap-
pears to be an 11.”

We strongly believe that the
interests of Kamehameha
Schools/Bishop Estate would
be best served by the tempo-

rary removal of all five

trustees at Friday’s hearing.

In many ways it does not
seem fair that Stender initially
will be treated the same as the
others, but this is the cnly way

to get the court to remove the
others now. The out of
individual levels of merit and
culpability will take time, and
our primary concern has to be
the best interests of the benefi-
claries. Our devotion to Pauahi
and responsibility to protect
her legacy requires no less.

We love and admire Stender
and expect that he eventually
will be reinstated as a trustee
and recognized by Hawaii as
the hero we know to be.

We are not azking that the
other trustees be removed per-
manently, without any oppor-
tunity to fully present their
side of the situadon. Each of
them should be free to seek re-
instatement. But it could be

years before that is fully and fi-
nal.Ly litigated, and too much is
at stake to leave them in power
during what for them is likely
to be a challenging process.

A majority of trustees has
squandered estate funds over
the past year in a transparent
attempt to derail the attorney
general’s investigation and to
improperly influence public
opinion. We are particularly
troubled by the $85,000 to
$100,000 reportedly being paid
out of trust funds to the Mc-
Corriston law firm each month.
This and similar examples of
apparent abuse are likely to
continue until trustees have
been removed.

We are concerned about
what will follow the removal of
trustees. But we would rather
e our faith in the ability

sumoto and Attom&ym Geng‘al
Margery Bronster, to suf-
fer any longer from the incom-
etence and self-gerving be-
vior of certain trustees.
This article was prepared by:
Na Pua a Ke Ali'i Pauahs Inec.

Kamehameha Schools Alumni
I el
Board of Presidents
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Bishop Estate trustees pursued profit excessively
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BISHOP ESTATE
Master’s report
shows dismal truth

Court-appointed master Col-
bert Matsumoto and the ac-
counting firm of Arthur An-
derson recently revealed that
the Bishop Estate trustees’ in-
vestment performance during
fiscal years 1994, 1995 and
1996 was dismal.

During a period when large
foundations and educational
_trusts throughout the nation
were generating total returns
in the vicinity of 20 percent,
the Bishop Estate trustees’
overall return was MINUS 1
percent.

This squarely contradicts
estate-paid ads in which the
trustees have claimed out-
standing returns. The latest
such ad appeared in the Au-

"LETTERS

gust 13, 1998 Honolulu Adver-
tiser on page A-8.

Immediately below an eye-
catching banner headline:
“The True Bottom Line at
KSBE® — was a graphic that
seemed to suggest that the es-
tate has had a sizable “bottom
line” in each of three recent
years, and that the trend is
upward.

The trustees’ figures inap-
propriately combined invest-
ment losses with gains from
the involuntary sale of land.
The latter tell us nothing
about the investment perfor-
mance of trustees who did not
acquire the land and did noth-
Ing to enhance its value. Also,
the second and third figures in
the ad represent three-year
and four-year results.

So what at first glance ap-
pears to be a meaningful illus-
tration, actually amounts to a

“one apple to three oranges”
comparison.

Hopefully, readers have
learned by now to take with
the grain of salt anything
these trustees claim in the
way of investment resuits.

Gladys Brandt, Walter Heen
Sam King, Randail Roth
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Bishop
trustees
unmoved

This commentary was pre-
pared by a commiitee repre-
senting four : the gu-
thars of “Bro = the
essay that exposed problems ot
Kamehameha Schools
Estate: Na Pua a Ke ALt
Pauahi, the school alumni and
U : Na Xumu o Kame-
hameha, the teachers; and the
Kamehameha Schools Faculty
Association, the teachers’
uniomn.

e have voiced com-

MOn concerns in our

efforts to move
Kamehameha Schools Bishop
Estate out of crisig, with the
common goal of Improving
KSEE and its ability to best
serve its Hawailian students.

Today we join our voices in
addressing an issue that ex-
emplifies and underlines the
ongolng abuses by the trustee
majority, Richard Wong,
Henry Peters and Lokelani
Lindsey.

C ontrary to speciflc West-
ern Association of Schools
and Colleges recommenda-
tions, the trustee majority
continues to intimidate and
bully staff members.

A restraining order has
temporarily stopped the
trustee majority from interro-
gating selected staff members
about a release to the press of
the association report on the
Kamehameha Secondary
School (Grades 3-12).

We contend that the inter-
rogations serve only the

tiated for these reasons:
. B As a form of harassment
ent for criticisma
of the actions of certain
trustees. Significantly, two of
the individuals to be ques-
tioned played a pivotal role in
the ongoing controversy.
@ To maintain the atmos&- -
of fear and intimidation
among the staff. This is part
of the trustee majority's ef-
forts to obstruct the attormey
general's investigation.
. This latest round of trustee
majority heavy-handedness
most egregiously demon-

uttar

sion of Pauahi's trust. The in-
terrogations in no way help
top tmprove the education of
Hawailan students. Indeed,
the intimidation involved pro-
wides a poor model to stu-

dents of moral and ethical be-

form.

We believe that the trustee
majority has long since
cepsed to care about the well
being of Kamehameha
Schools. Their actions illus-
trate what the Westarn Asso-
ciation report described as
“dysfunctional” governance
and what court fact-finder
Patrick Yim's report referred
to as “oppressive” manage-
ment

In the coming days there
will be no restraining order to
prevent the trustee majority
from resuming the interroga-
tions. Without legal protec-
tions, the only safeguard for
the Kamehameha ‘ohana and
the legacy of Pauahl is the
moral force of public opinion.
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Trustee bill is dramatic

Who would have belleved a
year ago that this year's Leg-
islature would almost unani-
mously take steps to rein in
the Bishop Estate trustees?
The fact that anything got
passed is itself a great victory
for the people of Hawail

This bill {s a dramatic im-
provement over prior law:

B It codifies the common-
law rule that trustees are entl-
tled to compensation that ls
reasonable under the circum-
stances. Even common sense
sometimes needs to be spelled
out.

m It got rid of a flawed
statutory formula that had
been reiied upon by Blshop
Estate trustees to pay them-
selves unreasonably high com-
pensation. (The nation’s pre-
eminent authority on the law
of trusts, University of Hawail
Professor Ed Halbach, called
it “idiotie . . . practically In-
comprehensible . . . an awful
statute.”)

E [t clarifles that the attor-
ney general has the authority
and responsibility to question

Island Voices
GLADYS BRANDT, et al.

compensation that she be-
Lifveu to be unreasonably

gh !

B It clarifies the conflict
that existed between the
trustee compensation statute
and the common law of trusts,
federal intermediate sanctions
law and probate rules dealing
with compensation of other
filduciaries.

There were those who are
disappointed that the bill does
not include a cap. This would
have dramatically reduced the
compensation of Bishop Estate
trustees, but it also would
have created a presumption
that anything up to the cap
was reasonable. Such a pre-
sumption could have created
substantial problems with re-
spect to other charitable
trusts,

Besides, a policy-making
body like the Legislature
shouldn’t be setting compensa-

tion for one particular trust.
To have done so would have
been micromanagement of the
worst kind.

The probate court is the
proper place for such degi-
gslons. A judge can listen to ar-
guments on both sides of the
issue, and then craft a decision
that is tailored to the circum-
stances. The process doesn’t
have to be time-consuming or

ve.

Granted, the probate court
in past years has not exactly
distin ed itself In matters
involving the Bishop Estate.
But the same could be said
about the Legislature, Su-
preme Court, governor and at-
torney general.

Every indication is that each
of thess institutions and indi-
viduals now is “on track.”

As a community, our job is
to make sure this doesn’t

change.

Gladys Brandt, Walter Heen,
Samuel King and Randall Roth
are four of the authors of the
“Broken Trust” essay.



ATIULUCY
general
should set
guidelines

By Gladys Brandt, Walter Heen,
Monsignor Charles Kekumano,
Samuel King and Randall Roth

Our August “Broken Trust® essay was in-
spired by the courageous actions of the Na
Pua and Na Kumu groups, and was intended
to support their efforts. It is in the same
spirit that we offer our thoughts on the se-
lection of future Bishop. Estate trustees. (Na
Pua a Ke Ali'i is a group of Kamehameha
Schools students, parents and alumni. Na
Kumu o Kamehameha is a faculty organiza-
tion.) - :

Unquestionably, the probate court has the
authority to appoint trustees without first
establishing criteria or consulting with oth-
ers. But that's how the Supreme Court too
often performed the function, and the re-
sults in recent years were disastrous. We
are hopeful that the probate court will not
make the same mistakes. .

To avoid doing so, the probate court
should order the attorney general to devel-
op criteria and procedures for the selection
of future trustees. The attorney general, in
turn, should solicit many views, especially
those of Native Hawaiians, individually and
as members of native Hawaiian organiza-
tions. :

In theory, the public is the beneficiary of
every charitable trust. But it would be fool-
ish to ignore the history and tradition of this
particular charity. We believe the Bishop
Estate should -be thought of as a Native
Hawailan organization, and that the Kame-
hameha Schools ohana should be considered
the primary voice of the beneficiaries. .

History has shown that in every contro-

versy involving the Bishop Estate, the Na-
tive Hawailan community has stood united.
The current controversy is unique only in
that this is the first time the perceived
threat has been from within the estate. We
anticipate that the Native Hawaiian commu-
nity will make the most of this opportunity
to assist in selecting future trustees.

When it comes to process, we suggest that
openness be the watchword. Absoiutely no
meeting or process should be shrouded in
secrecy. It is essential that every interested
member of the public know what's going on
and why. .

As for qualifications, we think future
trustees, first and foremost, should be indi-
viduals of unquestionable integrity and
character. That said, the following specific
criternia perhaps could be used in evaluating
candidates for Bishop Estate trustee:

[PUREVIREAR B

as required by Princess Pauahi's will. (In
this connection, there has never been a judi-
cial determination that this requirement is
unconstitutional. Gratuitous statements by
justices acting in their individual capacities
do not qualify as reasoned decision based
upon a full presentation of the arguments
pro and con in a judicial proceeding. Until
that has been heard, the terms of the will
should be honored.) .

@ Appreciates the value of preserving
Hawaiian culture and language.

B Mature and has lived in Hawaii for at
least 10 years. (We think it was a mistake to
change Princess Pauahi's will by imposing
an age limitation. A better way to ensure
new blood and fresh ideas is to appoint indi-
viduals of whatever age for a term of years,
with the possibility of reappointment.)

8 Relevant experience and demonstrated
competence in one or more specific areas
important to the trust. ‘

M A reputation for honesty, creativity and
a sense of humor. .

@ Listens to others, is sensitive to diverse
points_of view and knows when to seek ad-
vice from knowledgeable advisers.

B Active in community and civic affairs.

B Understands fiduciary duties and takes
them seriously.

& Not a member of the selection commit-
tee,

8 Committed to honoring the spirit of
Princess Pauahi’'s will. :

Our suggestions are based on the estate’s
current structure of five full-time trustees.
However, we strongly suspect that a differ-
ent organizational structure would better
serve the princess’ primary goal of educat-
ing children. .

(When interpreting a document that was

written 100 years ago, one must start by de-
termining which provisions are primary and
which are merely means to those primary
ends. In this regard, we think the princess’
use of a trust was incidental to her overar-
ching goal of educating children.)

Whatever the structure, we believe com-
pensation should not be arbitrarily capped.
It is essential that the estate be able to com-
pete for top talent. For this reason, any new
legislation should limit trustee compensation
only to whatever is “reasonable” under the
circumstances. That’s basically what the
federal Intermediate Sanctions law does.

One last thought. While native Hawaiians
should play the central role’in the develop-
ment of criteria and procedures, not to men-
tion the actual selection of trustees, all fu-
ture appointments should be based strictly
on competence and character. A person's
ethnicity should not preciude him or her
from consideration.

Gladys Brandt is former principal of Kame-
hameha School for Girls. Walter Heen is re-
tired judge of the state Intermediate Court of
Appeais and a former legislator. Monsignor
Charles Kekumano is a retired Catholic priest
and chasrman of the Liliuokalani Trust.
Samuel King is a senior federal District Court
Judge. Randall Roth is a University of
Hmwait law professor.
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Trustees,
high court

mustbe held

accountable

According to retired
Judge Patrick Yim, trustee
Lokelani Lindsey should
not have summoned Kame-
hameha student body presi-
dent Kamani Kuala‘au to
her downtown office for
any reason. In Yim'’s words,
it was “threatening and in-
appropriate.”

Rather than admit her
mistake, Lindsey has de-
fended her actions by de-
scribing her relationship
with the student as a lon,

time frien

lsland ¢ “eny

N ;:to. rmal
Voices = ...
believes, or
W. HEEN at least has

ted,
S. KING that' ® Koa.

G. BRANDT 1a‘au u::ever

was intimi.
R. ROTH dated o
threatened
and meedhtely after the
meeting was “quite at eue
with himself.”

Now we read in a Ietter
written by Kuala‘au that
he felt “intimidated® and
“terrified® during t.he
hour session.

According to Kuala au,
the meeting left his stom-
ach “wrenched with pain.”
Afterward, he cried alone
in his room, believing for a
long time that he had
“done something

According to im‘
“Trustee Lindsey has not

expressed any remorse or
regret for summoning this
student to her office. She
does not appear to appreci-
ate the power of her posi-
tion as a trustee and the
absolute lack of power on
the part of a student.
Trustee Lindsey’s lack of
insight in this situation,
Fostiication for engeging i
cation

this conduct, calls into
question her judgment.”

Of course Lindsey’s ac-
tions are inexcusable, but it
should be remembered that
she was put in charge of
education by the other four
trustees. They, too, should
be held accountable.

According to Yim: “The
(other) trustees knew or
should have known that
Lindsey was engaged in ac-
tions that were detrimental
to Kamehameha School.”

It also should be remem-
bered that Lindsey and the
others were appointed to
their high-paying positions
by the justices of Hawaii's
Supreme Court. They, too,
should be held accountable,
in their case for appoint-
ments based on political
connections rather than
merit.

In summary, the spot-
light of public scrutiny
should not shine solely on
trustee Lindsey. The time
has come for all five
trustees and all flve justices
to be heid accountable for
damages done to Pauahi’s
legacy.

The public’s job is to
make sure that happens.
‘We are not poweriess.

Walter Heen, Samuel
King, Gladys Brandt and
Randall Roth are authors of
the “Broken Trust” esaay on
the Bishop Estate.
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from retaliation

Now, employees safe -

In past months, teachers
have been threatened with loss
of job. Other employees have
been threatened with both loss
of job and lawsuits. The student
body president has been hauled
out of class to be interrogated
and threatened. .

The resulting atmosphere of
fear and intimidation has made
the attorney general's investi-
gation extremoly difficult to

pursue, -

That's why the court's prohi-
bition against retaliation is so
important. Knowing that they
finally have protection under

- the law should encourage em-

Blshop Estate trustees have 'aloym with relevant informa-
agreed to a court order that - Hon to coms forward,

torbids the destruction of docu- It would be even better {{ the
ments and prevents.the. estate trustees would voluntarily en-
from retaliating against em- courage cooperation - and co-

ployees who give information - operate themselves,

to the attorney general (“Blah- - Walter Heen
op hearing averted,” Advertiss - Samuel P. King
er, Q¢ct. 30), R Randall Roth

Trusteea’ lawyer Bill McCor
riston said the agreement wase -
n't necessary “becauge Blshop
Estate already had ordered its
employees to retain records
and files.” But what he didn't
say is that the trustees have
never melsed not to retaliate
against employees who cooper-
ate with the attorney general's
investigation.



