~ PUBLIC CONFIDENCE IS FADING

Lawyers don't respect the truth. They "spin" or even lie as necessary to_further their clients'
interests. They don't want justice ... they want to win ... and if they think they can get away
with 1L, they'll do just about anything to do so.

Lawpyers don't care about the public ... all they care about is themselyes ... and money.

The legal system is mysterious and lawyers like it that way. A non-lawyer doesn't have a
chance going up against a lawyer .. and most of us can't afford our own lawyer.

The bar association is nothing but a “club” whose members watch out for each other rather
than the public. People with a complaint about a lawyer have nowhere to go except to another
lawyer. That's not much of an option.

by Randall Roth,
HSBA Presudent

According to national polls, more and more people think this way. In 1973,
24" of those surveyed expressed great confidence in lawyers. In 1978, 18% ... in

1988, 14% ...in 1992, 11% ... and in 1993, only 8%. | |
Newer and more specific polls indicate that three-fifths of the public think we

lawyers are greedy; two-thirds believe that we are no longer "seekers of justice;"
only one-fifth think of us as "honest and éthical;" and one-fourth believe that we
"manipulate the legal system without regard to right and wrong."

Typical reactions among lawyers range from denial ("these polls are flawed"
and "the public just doesn't understand our legal system") ... to irritation ("hey,
show me another profession or group of citizens who contribute more to the bet-
terment of society") ... to passive acceptance ("the public is wrong, but it's always
going to feel that way"). Some of us even take the criticism personally ("Unfair!
I'm a good person ... I care about the public ... I'm not greedy™).

In this month's .Pmpectz'vex column, Randy Roth addresses just one aspect of
these complex phenomena. In future columns, he'll consider others.

Most of us are proud to be lawyers  to Hawaii's Office of Disciplinary

- Iic’s interests. We set high

and try our best to conduct ourselves
hike true professionals. For example,
through bodies such as the HSBA,
Office of Disciplinary
Counsel and Client
Security Fund, we strive to
regulate ourselves responsi-
bly and to protect the pub-

standards for ourselves and
accept accountability for
our actions. o
You'd think all of this
would endear us to people.
But that doesn't seem to be hdppening.
Polls indicate that the public has less

confidence in us with each passing year.
In fact, a substantial segment harbors

strong negative feelings about us. Part

~of the explanation, I believe, is contrast-

Ing perceptions of the same reality.
o For example, we proudly declare
that over 80% of the complaints made

Counsel are either dismissed or not even

docketed. To us, this suggests that the

percerved problem of unethical lawyers
15 vastly overblown.

But to an increasingly
cynical public, this statistic
simply "proves" that the deck
1s stacked -- that we lawyers
find ways to go easy on fellow
lawyers.-

Our decision not to
provide any information to
the public about these com-

~ plaints -- even the ones that
result in letters of caution -- makes great
sense to us. After all, we don't want to
put a cloud over professional reputa-
tions. But to the public, this further
reflects a bias in favor of the interests of
lawyers. ' |

Even when we openly do some-
thiﬁg that obviously puts their interests
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~ ahead of our own, the glass that , o | . .
- appears half full to us, looks half [T - lawyers, judges, or bodies such as ODC.

empty to them. For example, we feel People also question our concern
good about giving the public a j;)lace about the unauthorized practice of law.

to go when a lawyer may have acted Some think we are more motivated by a
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of those forums will even try to make
them whole.

We point with pride to the
HSBA's attorney-client dispute reso-
lution program that provides volun-
teer mediators and arbitrators. But
the public notes that when lawyers
refuse to participate in the process,
aggrieved parties are left with just one
option -- litigation. To them, the
thought of hiring a new lawyer to sue
the old lawyer is downright depressing.

Malpractice insurance carriers est-
mate that between 30% and 50% of
practicing lawyers in most states have
no coverage -- none at all. We don't
know what the percentage is in Hawaii.
On the other hand, Oregon has for 20
years required that all practicing
lawyers carry at least a minimum
amount of insurance. Though initially
controversial, 94% of that bar expressed
support for this requirement when asked
about it three years ago.

Many lawyers, myself included,
don't like the idea of mandatory insur-
ance. But the public wonders why it is
that a person in Hawaii has to have

insurance to drive a car, notarize a doc-
“ii. ument, broker a real estate deal, or con-
‘duct a host of other activities -- but not

- to practice law.

The South Dakota bar noticed a
few years ago that 95% of the lawyers
who ended up in front of the discipli-
nary board lacked malpractice insur-
ance. This led to a debate over manda-

tory insurance. What they eventually

implemented, however, is a rule that

lawyers who don't carry minimum cov-

R

erage must disclose that fact on their let-
terhead and in all advertisements (in
black print, at least as big as the lawyer's
name). Almost overnight, most unin-
sured lawyers bought insurance and the
rest found that they had to cut their fees

to compete for clients.

In an earlier column, I expressed
skepticism about the efficacy of manda-
tory CLE, but people must wonder why
Hawaii is just about the only state with-
out a continuing education require-
ment. Actually, Hawaii 4as mandatory
continuing education -- but only for oth-
ers (e.g., certified public accountants,
physicians, realtors, and chiropractors)
-- not for lawyers.

People who hear about that might
wonder, "what i being done in Hawaii
to protect the public from Incompetent
lawyers?"

Our answer sounds impressive.

We've got peer reviews and law office

audits, a problem lawyer program, men-

.tor program, attorney-client relations

program, minor misconduct program,
attorneys & judges assistance program,
practice management seminars, ethics
and malpractice hotlines and web sites,
bench/bar committee, and more.
The reality, however, is that virtual-

ly every one of these excellent programs
1s under used. For whatever reason, we
simply don't get many referrals from

:i

‘The public also has doubts about
the judiciary. For whatever reason,

people seem to think that politics plays

-more of a role than it should in a merit-

selection system. ' They wonder why we
lawyers don't publicly tell them which
Judges are particularly good at their job,
and which ones aren't. Some think our

- reason for not doing this is based in self-

interest -- that we're afraid of ticking off
the people who decide our cases.

Of course, much more could be
said about that and everything else stat-
ed above, but it all will have to wait.
Already I've greatly exceeded the usual
word count.

But before closing, I must acknowl-
edge something that you undoubtedly
have been thinking all along: the public
Is never going to love lawyers -- even if
we were to address every one of the
concerns mentioned above. The nature
of an adversarial system, the money we
make, and other factors ensure that
lawyers always will be "image chal-
lenged." That's just a given.

So why should we even care about
the public's interests, much less put

them ahead of our own?

The answer, I believe, is that we

are professionals who enjoy a special
status under the law. It is both the right

thing to do and in our own best interests
that we never stop trying to earn the

public's confidence.

What we already are doing to pro-

tect, enhghten, and inspire is reason to

be proud, but not complacent. .
~ The glass is half empty. Just ask the

public.
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